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(i) 
QUESTIONS PRESENTED 


I 


Whether it is within the jurisdiction of the United States 
District Court for the District of Columbia to overturn 
the report of a Navy Selection Board that the records of 
appellant indicate his unsatisfactory performance of duty 
as a Navy commander where said report has been ap- 
proved by the President of the United States? 


I 


Whether there was sufficient evidence of unsatisfactory 
performance of duty in the naval records of appellant to 
sustain a finding by a Navy Selection Board to such effect 
where appellant had no unsatisfactory marks in his fitness 
reports (which reports are stipulated to be the only evi- 
dence which might provide a basis for the action of the 
Selection Board)? 


Tl 


Whether the Navy Selection Board acted beyond the scope 
of its authority in considering an officer of the Civil 
Engineer Corps for discharge under a statute limiting 
such consideration to officers "with less than 20 years 


of service" where such officer was deemed to have had 


the same years of service as a naval academy graduate 


with over twenty years’ commissioned service? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Title 28, Sec. 1291, 
United States Code. It is an appeal from the final decision of the United 
States District Court for the District of Columbia in this proceeding. 
That court had jurisdiction under Title 5, Sec. 1009, United States Code; 
Title 28, Sec. 2201, USC; and Sec. 11-306, D.C. Code (1951), 19 Stat. 
253. The appellee is the Secretary of the Navy. The appellant isa 
citizen of the United States with residence in the State of Washington. 


STATEMENT OF THE CASE 


Appellant, a former Regular Navy Commander in the Civil 
Engineer Corps, was discharged from the Navy as a result of action 
by a Navy Selection Board ostensibly acting under authority of 10 USC 

324(a). 


Appellant sought judgment in the District Court for the District 
of Columbia to declare this action a nullity on the grounds that it was 
arbitrary and capricious (J.A. 1). The District Court granted appellee's 
motion for summary judgment; denied appellant's cross-motion, and 
dismissed the complaint (J.A. 108). This appeal is from this action of 
the District Court. 


Appellant was appointed lieutenant, junior grade, in the United 
States Naval Reserve, October 14, 1937, which appointment was accepted 
December 29,'1937. He was called into active duty with the Navy on 
January 22, 1941, and thereafter served continuously on active duty until 
July 18, 19587 (J.A. 75). 


While on active duty, he was promoted up to and including the 
grade of comoiander, and in September, 1946, he was transferred to 
the Regular Navy and permanently appointed to the grade of commander 
(Civil Engineer Corps). This appointment was subsequently made 
permanent and appellant in fiscal 1951 became eligible for considera- 
tion to captain. 


‘ At the time of his discharge, appellant had 17 1/2 years' active duty - 2 1/2 
years short of eligibility for voluntary retirement. He was originally integrated 
into the Regular Navy, in a position senior to one Mark Henry Jordan, who held an 
original appointment in the rank of ensign in the Regular Navy as of June 3, 1937. 
Appellant and appellee agree that appellant is entitled to have credited to him the 
same years service as Jordan under 10 USC 6388. The applicable method of com- 
putation under this section is, however, in dispute. 

Section 6384, Title 10, USC provides for a discharge on June 30 of the fiscal 
year in which selected for discharge. However, appellant's discharge was delayed 
to July 18th due to a series of interlocutory stays entered by the District Court at 
the time. 
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Navy selection boards for each grade and category meet once 
every fiscal year pursuant to law.” Thus appellant was eligible for 
consideration for promotion and for discharge since fiscal 1951 and 
presumably was so considered in that year and each succeeding year. 
The particular board which selected appellant for discharge performed 
a triple function — that is, it acted as a board to select officers for 
promotion; as a board to select officers for discharge under 10 U.S.C. 
6384(a); and as a Naval Examining Board under 10 U.S.C. 5862-5866 
(J.A. 87-90). | 


It will be noted that the selection board in making its selections 
for discharge under Section 6384(a) was bound to base its decision on 
appellant's "record." This is not to be confused with the situation (not 
relevant to this case) when the board is selecting for promotion and 
such limitation does not exist. In deciding whether to select for promo- 
tion the board members can — and presumably do — refer to personal 
knowledge of the officer concerned. | 

Appellee has conceded that appellant's fitness reports in the grade 
of commander are the only matter before the board which might contain 
material upon which the board's report concerning appellant might have 
been based (J.A. 77). 


In appellant's five fitness reports from May 11, 1945, to April 30, 
1946 (J.A. 7-11), it will be noted that the form includes in the space 
numbered 12, the following: 


Check one of these boxes - I CONSIDER THIS 
REPORT TO BE[ ] SATISFACTORY 
[ ] UNSATISFACTORY 


In each case appellant was marked satisfactory. The reports 
reveal that the first three reports were seen by him and the latter two 
were not. In these five reports, there were no marks "within bottom 
10%," there was one mark "within next 20%," four "within middle 40%," 
twenty-two "within next top 20%,"" and forty-one "within top 10%." 

| 
2 See 10 U.S.C. 5702(e). | 
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A slightly different form of fitness report was employed for the 
period from September 6, 1946, through February 16, 1951 (J.A. 12-23), 
and the reporting officer's detachment report from March 7, 1951 to 
May 4, 1951 (J.A. 26) wherein in space numbered 12, the following 
appears: 

Check one of these boxes - I CONSIDER THIS 
REPORT TO BE [ ] SATISFACTORY 
[ ] UNFAVORABLE [ ] UNSATISFACTORY 

All of the above reports were marked "satisfactory." There are 
twelve reports in all. Of these, eight were almost consistently marked 
"within top 10%" category. In the remaining four appellant had no marks 
"within bottom 10%"; two marks "within next 20%"; nine marks "within 
middle 40%"; eighteen "within next top 20%," and twenty-four marks 
"within top 10%." 


For the period of February 16, 1951 to February 28, 1954 (J.A. 24, 
25, 27-56), a different form was employed for the fitness reports. In 
this form, Item 14 is as follows: 

A report containing adverse matter must be referred to 

the officer reported on for statement pursuant to article 

1701 (8) USNR. His statement should be attached to this 

report. | Statements of minor deficiencies either in char- 

acter or performance of duties must be brought to the 

attention of the officer reported on either orally or in 

writing. 

HAS THIS BEEN DONE? WHAT 

IMPROVEMENT, IF ANY, HAS BEEN NOTED? 


During this period, the appellant received no unsatisfactory marks 
and there is no indication in Item 14 that the reports contained adverse 
poet 3. “ 
matter. He received no performance marks in "present assignment” 
below 3.5 and such marks averaged over 3.7. He received in item 13 
which graded him on his "qualities," thirty-three "outstanding," fifty- 


four "excellent" and twenty "average" marks. 


: Performance marks are assigned in item 8, on a scale of 0 to 4.0. A mark 
below 2.5 constitutes an adverse mark. 
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Starting March 1, 1954, and continuing for the remainder of 
appellant's naval career, the Navy again changed the format of its 
fitness report form (J.A. 57-74). Item 14 rates "performance of 


duties," with a place provided for an adverse rating. Item 16 provides 


a place for an "Unsatisfactory" mark on a comparative basis. Item 19 
relates to "professional" knowledge and other qualifications and like 


Item 14 has places for adverse ratings. 


The report for the period February 3, 1954 to August 31, 1954 
(J.A. 57, 58), while appellant was with the Joint United States Military 
Aid Group (JUSMAG), Greece, is undoubtedly by far the worst report 
received by appellant. This report gives appellant the following ratings 


under Item 14, "performance of duty": | 
"Present Assignment" and "Duty on a Staff" — 


Competent and efficient performance in most 
aspects of his duty assignments. Frequently 
demonstrates excellent performance. 


"In Administration” — 
Satisfactory performance in most aspects of 
his duty assignments. Needs some super- 
vision. Basically qualified. 
His performance of duties as watch officer, in collateral duties, 
technical specialty, ship handling, ability to command, as Executive or 


Division Officer, and otherwise, were reported as "not observed." 
In Item 19, he was graded as follows: 
"Professional knowledge” — 


Is well informed on most phases of his duty 
assignments. Frequently demonstrates excel- 
lent knowledge. 


"Cooperation" — 


Gets along well with most people. Knows how 
to take orders. Fits with a team. 


"Judgment" — 


Judgment is usually sound and reasonable. 


Leadership” — 


Capable leader. Develops good cooperation 
and team work in difficult circumstances. 
Knows how to give orders. 


"Promotion Potential" — 


Demonstrates promise for further growth at 
moderate rate. 


Item 17 is in full as follows: 


‘17, Comments. In this section it is important 
that the outstanding characteristics of the 


officer, and any weaknesses which seriously 
affect his performance of duty, be reported. 


The appraisal should be concise and concrete 


in terms of specific examples of performance 
from which the more general factors can be 
inferred. The appraisal will justify the marks 
assigned in items 14, 15, and 16 above. In addi- 
tion, the appraisal should include outstanding 
qualifications in any field such as the following: 
administration, planning, logistics, electronics, 
new weapons, and in dealing with the public in 


personal or official contacts. This space must 
not be left blank. 


During the period of this report there have been 
no duties of this command requiring an officer of the 
Civil Engineer Corps. The evaluation has, of necessity, 
been based on general observation. 


Commander Payson has had financial troubles, 
and this with little work to do has, evidently, caused him 
to drink unwisely. On a foreign station this cannot be 
overlooked or condoned. 


I consider Commander Payson to be psychologically 
unfitted for foreign shore duty. He would, I believe, be 
an excellent officer when assigned to duty in the United 
States commensurate with his rank and corps. 


He has a pleasing personality and is considered 
well qualified to deal with the public in both personal 
and official contacts." 


q 


Attention is particularly invited to item 16(a) wherein appellant 


was graded "an acceptable officer.'" However, where the reporting 
officer is supposed to indicate in 16(b) how many other officers he had 
graded in the category of appellant, a "1" was originally placed under 
"Unsatisfactory." This mistake was corrected on January 28, 1958, 
under the authority of the Bureau of Naval Personnel — this being after 
appellant had been selected for discharge.* 


It is not known whether the foregoing report was considered 'by the 
selection board which met in fiscal 1955. However, it was certainly 
considered by at least two selection boards prior to the selection board 
which selected appellant for discharge. 


After leaving the Joint United States Military Aid Group in Greece, 
appellant was placed under one Captain F. F. Endebrock, at Puget Sound 
Naval Shipyard, Bremerton, Washington, and the balance of appellant's 
reports are made by this officer (J.A. 62-74). None of these reports 
are marked unsatisfactory or adverse or were referred to him for his 
statement. The performance and quality rating in these reports fall, for 
the most part, in the middle columns of their respective boxes. | 


In summation, there is not one unsatisfactory rating for appellant 
throughout the reports which the selection board had before it. This 
includes the JUSMAG report, referred to in detail above, which did have 
an inapplicable mark in an unsatisfactory column (later corrected in the 
Bureau of Naval Personnel). | 


4 Appellant cannot but feel that the selection board may have not been aware that 
this was a mistake and interpreted the mark as though it had been a mark under 16(a). 


STATUTES INVOLVED 
Section 6384(a), 10 United States Code (70A Stat. 407): 


Each selection board convened under chapter 543 
of this title to recommend officers for promotion shall 
report, from among those officers eligible for considera- 
tion, the name of each officer with less than 20 years of 
service whose record, in the opinion of the board, indicates 
his unsatisfactory performance of duty in his present grade, 
and, in the opinion of the board, indicates that he would not 
satisfactorily perform the duties of a higher grade. 


Section 6388, subsections (a) and (b), 10 United States Code, 
(70A Stat. 409): 


(a) For the purpose of the preceding sections of 
this chapter, the total commissioned service of each officer 
originally appointed in the grade of lieutenant (junior grade) 
or ensign in any staff corps of the Navy, who has since that 
appointment served continuously on the active list of the 
Navy, is computed from June 30 of the fiscal year in which 
he accepted that appointment. However, this subsection 
does not apply to officers appointed under the Act of April 
18, 1946, ch. 141 (60 Stat. 92). 


(b) Each other commissioned officer on the active 
list of the Navy in any staff corps is considered to have 
the same total commissioned service for the purpose of 
the preceding sections of this chapter as the officer in his 
corps described in subsection (a) having the maximum total 
commissioned service who — 


(1) has not lost numbers or precedence; and 


(2) is, or at any time has been, junior to the 
other officer for the purposes of eligibility for pro- 
motion and selection for promotion during that 
other officer's latest period of continuous service 
on the active list. 


STATEMENT OF POINTS 
I 


The order of the District Court in this case which granted appellee's 
motion for summary judgment, denied appellant's cross-motion for sum- 
mary judgment, and dismissed appellant's complaint, cannot be sustained 
by the evidence of record. | 


Il 


On the evidence of record, the District Court should have declared 
the action of the selection board finding that appellant's record indicated 
his unsatisfactory performance of duty in his present grade to be unreason- 
able, arbitrary and capricious, and therefore a nullity and void. 


Ii 


On the evidence of record, the District Court should have tlm that 
appellant was not an "officer with less than 20 years of service" and 
therefore declared the action of selection board in appellant's case to 
be beyond its scope of authority and therefore a nullity and void. | 


SUMMARY OF ARGUMENT 


I 


It is within the power of Congress to provide for and regulate the 


discharge of Naval officers. Congress has not defaulted to the Executive 
in this area but has exercised its authority through, inter alia, 10 USC 
6384(a) supra. The Executive, in its implementation of this statute is 
endowed with no supernormal authority to act arbitrarily and capriciously. 
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I 


The legislative history and the absence of provision for a hearing, 
apposite the situation with reserve officers of the Navy and in other 
branches of the armed services wherein hearings are required, compel 
an interpretation of 10 U.S.C. 6384(a) that its application should be 
limited to only clear-cut cases. The selection board could, in this 
case, see appellant only through the eyes of his reporting seniors — 
not one of whom reported him as having unsatisfactorily performed 
the duties of his grade. Thus, this is not only not a clear-cut case of 
an unsatisfactory service, but, to the contrary, there is a consistent 
record of satisfactory service there being not one mark in appellant's 


extensive naval record of unsatisfactory performance of duty. 


sou 


Appellant is entitled under 10 U.S.C. 6388(b), supra, to the same 
service as one Mark Henry Jordan, a naval academy graduate of the 
class of 1937 and who had over 20 years’ service when the selection 
board considered his case. Appellee has contended, however, that 
Jordan lost three years when he transferred from the Line to the Civil 
Engineer Corps in 1940. But appellant can find nothing in section 
202(d)(1) of the Officer Personnel Act of 1947, infra, to support appellee's 
contention and there is nothing in this section's subsequent codification 
manifesting a Congressional intent to change the law to agree with appel- 
lee's interpretation. If Jordan had over 20 years service, appellant 
likewise was deemed to have over 20 years service and under 10 U.S.C. 


6384(a), supra, the selection board was without authority even to consider 


appellant for discharge. 
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ARGUMENT 


I 


THE ACTION OF THE BOARD WAS UNREASONABLE 
AND ARBITRARY IN THE APPELLANT'S CASE 
From the statute involved, 10 U.S.C. 6384(a), it is clear that the 
selection board must base its action thereunder on the "record" o of the 
officer concerned. The statute thus provides that: | 


[the] board. . .shallreport. . . the name of each 


officer. . . whose record, in the opinion of the board, 


indicates his unsatisfactory performance of duty in his 

present grade . 

Appellant and appellee have heretofore agreed that no useful pur- 
pose would be served in looking outside of appellant's fitness reports 
for any indication of unsatisfactory performance of duty (J.A. 71). The 
fitness reports are, on their face, straight forward and leave little to 
the imagination in this area. It will thus be noted that the reports all 
provide definite places for the reporting officer to mark "Satisfactory" 


or "Unsatisfactory" or "Adverse" or "Not Adverse." 


The board, being statutorily bound to base its action on appellant's 
record could do little more than to view him through the eyes of his 
reporting seniors, as revealed in the fitness reports, and appellant's 
reports simply do not disclose any reporting senior ever to have con- 
sidered his performance of duty unsatisfactory. None of the several 
prior boards, all of which were charged with the duty to make the same 
relevant findings as the instant board, found adequate justification for 


such findings. 


It is, of course, a fundamental proposition of law that there must 


be a rational basis in evidence for the conclusions approved by the 
administrative agency. Lloyd Sabaudo Societa v. Elting (1932) 287 U.S. 
329, 77 L.Ed. 341, 53 S.Ct. 167; Rochester Telephone Corp. v. United 
States (1939) 307 U.S. 125, 139, 83 L.Ed. 1147, 59 S.Ct. 754; United 
States v. Lowden (1939) 308 U.S, 225, 231, 84 L.Ed. 208, 60 S.Ct. 248; 
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Consolidated Edison Co. v. National Labor Relations Board (1938) 305 
U.S. 197, 83 L.Ed. 126, 59 S.Ct. 206. 


An administrative order which is based upon a finding not supported [ 
by substantial evidence must be set aside as arbitrary. The Chicago 
Junction Case (1924) 264 U.S. 258, 265, 68 L.Ed. 667, 44 S.Ct. 317; 
Alabama v. United States (1945) 325 U.S. 535, 89 L.Ed. 1779, 65 S.Ct. 
1274. 


Il 


THE ACTION OF THE BOARD, AS AFFECTS THE APPELLANT, 
SHOULD BE DECLARED TO BE A NULLITY, TO CARRY CON- 
GRESSIONAL INTENT INTO EFFECT 


The fact that a statute regulating the Navy is involved in this case 
casts no robe of mysticism about the applicable law. The Navy is not 
above the law any more than any other Federal agency. Basically what 
is involved is a matter within the power of Congress to regulate; a 
statutorily created executive agency (the Selection Board) to execute; 
and the courts to define and construe. No legislative limitations on 


judicial review are apparent as applicable to this case. 


The foundation of our legal system is the doctrine of the supremacy 
of law which shuts out the possible arbitrary views and practices of other 
systems. 


In the case of School of Magnetic Healing v. McAnnulty (1902), 187 
U.S. 94, 47 L.Ed. 90, 23 S.Ct. 33, the Court stated on page 108 of the 


United States Report: 


The acts of all its [ United States] officers must be 
justified by some law, and in case an official violates the 
law to the injury of an individual the courts generally have 
jurisdiction to grant relief. 
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This principle was elaborated upon in the case of Lloyd Sabaudo 
Societa v. Elting, supra, in which the Court used the following language 
regarding the Secretary of Labor on page 335 and 336 of the United 
States Report: | 


The courts may determine whether his action is 
within his statutory authority,. . . whether there was 
any evidence before him to support his determination, 

. and whether the procedure which he adopted in 
making it satisfies elementary standards of fairness 
and reasonableness, essential to the due administration 
of the summary proceeding which Congress has authorized. | 


This principle of law was again expanded in the case of Dismuke 
v. United States (1935) 297 U.S. 167, 80 L.Ed. 561, 56 S.Ct., 400, in 
which the Court stated on page 172 of the United States Report: 


If he is authorized to determine questions of fact 
his decision must be accepted unless he exceeds his 
authority by making a determination which is arbitrary 
or capricious or unsupported by evidence, see Silber - 
schein v. United States, 266 U.S. 221, 225; United States 
v. Williams, 278 U.S. 255, 257, 258; Meadows v. United 
States, 281 U.S. 271, 274; Degge v. Hitchcock, 229 U.S. 
162, 171; or by failing to follow a procedure which satis- 
fies elementary standards of fairness and reasonableness 
essential to the due conduct of the proceeding which Con- 
gress has authorized, Lloyd Sabaudo Societa v. Elting, 
287 U.S. 329, 330, 331. 


Said principle of law was expanded again in the case of Gadsden 
y. United States (1948) 111 C.Cls. 489 in which the Court of Claims at 
the top of page 490, used the following language: 


In innumerable cases it has been held that where 
discretion is conferred on an administrative officer to 
render a decision, this decision must be honestly rendered, 
and that if it is arbitrary or capricious, or rendered in bad; 
faith, the courts have power to review it and set it aside. _ 


The principle was made certain in the second paragraph on 


page 490: 
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The court will not substitute its judgment for that 
of the administrative officer, but the employee neverthe- 
less has the right to the honest judgment of the administra- 
tive officer. If that officer does not render an honest judg- 
ment but acts arbitrarily, capriciously or maliciously, 
then undoubtedly the rights of the employee have been 
violated. 


The authority of the Congress to legislate in matters of the nature 
herein concerned finds its basis in the following constitutional provisions 


from Section 8, Article I: 


Congress shall have the Power to. . . provide for the 
common Defense and general welfare of the United States; 
. . . To provide and maintain a Navy; To make Rules 
for the Government and Regulations of the land and naval 
forces;. . . To provide for organizing, arming, and 
disciplining, the Militia, and for governing such Part of 
them as may be employed in the Service of the United 
States, reserving to the States, respectively, the Appoint- 
ment of the Officers, and the Authority of training the 
Militia according to the discipline prescribed by Congress; 

. | And to make all Laws which shall be necessary and 
proper for carrying into Execution the foregoing Powers, 
and all other Powers vested by this Constitution in the 
Government of the United States, or any Department or 
Offices thereof. 


If there is any doubt from the foregoing, the Federalist Papers 


make it clear beyond doubt as to the intended relationship of Congress 


and the President. Thus in Paper No. 24 the following interesting 
passages will be found on page 13: 


A stranger to our politics, who was to read our 
newspapers at the present juncture, without having previously 
inspected the plan reported by the convention, would be natu- 
rally led to one of two conclusions: either that it contained 
a positive injunction, that standing armies should be kept up 
in time of peace; or that it vested in the EXECUTIVE the 
whole power of levying troops, without subjecting his dis- 
cretion, in any shape, to the control of the legislature. 

If he came afterwards to peruse the plan itself, he 
would be surprised to discover, that neither the one nor 
the other was the case; that the whole power of raising 
armies was lodged in the Legislature, not in the Execu- 
tives. . 


15 | 
| 
Also of pertinence is the following taken from Paper No. 69 of the 


Federalist Papers: 


. . The President is to be commander-in-chief of the | 
army and navy of the United States. In this respect his 
authority would be nominally the same with that of the 
king of Great Britain, but in substance much inferior to 
it. It would amount to nothing more than the supreme 
command and direction of the military and naval forces, 
as first General and Admiral of the Confederacy; while 
that of the British king extends to the declaring of war 
and to the raising and regulating of fleets and armies, 
— all which, by the Constitution under consideration, 
would appertain to the legislature. The Governor of 
New York, on the other hand, is by the Constitution of 
the State vested only with the command of its militia 
and navy. But the constitutions of several of the States 
expressly declare their governors to be commanders- 
in-chief, as well of the army as navy; and it may well 
be a question, whether those of New Hampshire and 
Massachusetts, in particular, do not, in this instance, 
confer larger powers upon their respective governors, 
than could be claimed by a President of the United States. | 


In view of the foregoing and also Section 2, Article II, of the Con- 
stitution concerning appointments, it is obvious that Congress is vested 
with ample authority to establish by law the appointments of naval officers 


and to regulate the mode of their promotion and separation. 


| 
The Court may also find Crenshaw v. The United States (1890) 
134 U.S. 99, 33 L.Ed. 825, 10 S.Ct. 431 of interest. In the Crenshaw 
case, the Supreme Court noted that an officer had no vested interest 


of which Congress could not deprive him. Further, in Crenshaw, on 
page 107 of the United States Report, the Court indicated that there is 
no difference between officers in the armed forces and other officers 


of the government, stating: 


In Blake v. United States, 103 U.S. 227, the fact 
is averted to and the opinion of the Attorney General 
in Lansing's case, 6 Opinion Attys. Gen. 4, quoted 
approvingly to the effect that in this respect of official 
tenure there is no difference in law between officers 
in the army and other officers of the government. 
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The legislative background of Section 6384(a) of Title 10 U.S. Code 
manifests a Congressional intent that such Section should have limited 
application. This Section springs from the Act of June 23, 1938, 52 Stat. 
947, which in turn has its roots in H.R. 9997 (1938). Particular attention 
is invited to the Senate Hearings on H.R. 9997, 75th Congress, 3rd Ses- 
sion, pages 48-50, which foreshadowed the introduction of the pertinent 
provision into the bill which ultimately became law. 


Of significance is the following observation by Senator David I. 
Walsh, Chairman at the hearing: 


The objection which I have urged, and I can see another side 
to it than my side, is that from 7 years on until at last the 
man gets up to the rank of captain there must be the same 
percentage of failures in the Navy as there is in every other 
profession, in every other walk of life. There must be men 
whom you cannot court martial, but who have fallen down on 
the job, and it seems to me that a third group ought to be 
classified in the selections. . .men that get by the 7 
years all right, but after 10, 12 or 15 years have developed 
lackadaisical habits, lost their interest in their work, have 
done everything short of enough to court martial them, and 
yet you cannot court martial them. I know from my inquiry 
and investigation that it is a very small percentage. 


Subsequently, Senator Gillette inquired as follows: 


Mr. Chairman, may I go just a little bit further than the 
Chairman has gone? Under the present law how do you 
get rid of your inefficient men? 


To which the Chairman replied, "By court martial." Yet later, 
the Chairman stated as follows in indicating the type officer they wanted 
to get rid of: 


Of course there is the record there that these men have, 
a report on every single officer, every man that he has 
ever served under for 12 to 15 years, there is his opinion 
of him, and I venture to say there are very few that there 
was not a single solitary officer that had not a good word 
for him, as to his efficiency here and there, but there 
would be exceedingly few — I want to emphasize that — 
and yet that man gets the same treatment under the pres- 
ent law'as the fellow who is at the top of the list, who just 
misses promotion because the number is not sufficient to 
reach him. 
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It is submitted that the foregoing manifest Congressional intent 
that the provision of the law involved should be limited to officers whose 


records very clearly indicate their unsatisfactory performance of duty, 


which most certainly is not appellant's situation. 
The legislative background further reveals that one of the ae 
intensely debated issues was whether the individual concerned should 
be granted a hearing or whether a selection board should be vested with 
the authority to make the necessary recommendation. In electing the 
latter alternative, the legislative history of the Act emphasizes the fact 
that the officer concerned had the right to submit a statement in writing 
concerning any adverse matter reported regarding him. This is of 
importance because there is no indication that appellant was shown the 
great majority of his fitness reports and there was only one report 
considered sufficiently unfavorable to require his statement — such 
being the 1954 JUSMAG report heretofore referred to — which indeed 
is a bare cupboard to supply substance for the selection board's action 


in appellant's case. 


Further evidence of Congressional intent to limit the application 
| 
of this Section may be seen from the fact that the law requires that 
boards for successive years shall have different members.® The 


primary reason for this requirement was, of course, to restrict the 


| 
. U.S. Navy Regulations, 1948, Article 1701(8) provides: 
(a) Adverse matter shall not be placed in an officer's record with- 
out his knowledge. It shall be first referred to the officer reporte 
upon for such official statement as he may choose to make in reply. 
If the officer reported upon desires to make no statement, he shall’ 
so state officially in writing. 
(b) When a report of fitness containing adverse matter, or any 
correspondence relating thereto, is sent to an officer, it shall be 
sent direct, addressed in his name. The officer concerned shall 
report any communication so received, together with his statement 
in reply to the Chief of Naval Personnel (Commandant of the Marine 
Corps) via the officer by whom the original report was completed and 
via the officer or officers through whom such report was forwarded. 


6 see 10 U.S.C. 5702(f). 
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possibility of having a clique take over selections. However, the selection 
out process herein involved is a one-shot proposition, and there is no 
second chance as in the case of a simple failure of selection. If this 
authority is not restricted, a board could easily circumvent the check 

on its power brought about by successive membership changes and 
unwanted officers could be eliminated as desired by special star 
chambers. 


Moreover, as will be noted immediately by the Court, the action 
of the board must be based on what essentially is a Complaint and 
Answer. There is no hearing to explain the charges and have them 
considered in their proper light. Only in clear-cut cases is it possible 
for the Board to select an officer for discharge without the danger that 
the officer concerned will suffer a terrible injustice. Of course, it may 
be countered to this that Congress intended to give the Navy selection 


board carte blanche authority for this purpose — trusting to the mem- 


bers of the board to exercise their discretion wisely. But such a con- 
clusion becomes untenable when one inspects the comparable statutory 
provisions relating to the Army and Air Force, and also other statutory 
provisions which relate to the discharge of reserve officers and other- 
wise to the regular officers in the Navy. 


The Army and Air Force Selection Board procedures are governed 
by Chapters 359 and 859, Title 10, United States Code. It will be noted 
from these chapters that an officer concerned is permitted a fair and 
impartial hearing in his case and a number of reviews. If he obtains 
a favorable recommendation at any level, he is not discharged. Certainly 
it should not be assumed that Congress reposes more confidence in the 
Navy Selection Boards than the selection boards of the Army and Air 


Force. 


Section 1164, Title 10, United States Code, provides that any officer 
reserve component with at least 3 years continuous service may not be 
separated without his consent except under the approved recommendation 
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of the board of officers.” Regulations provide opportunity for a ean 
for officers so recommended. | 


Also of considerable interest are Sections 5862 through 5866, Title 
10, United States Code, which provide for Navy Examining Boards. The 
procedure prescribed includes the taking of testimony and examination 
of witnesses. Officers found not morally qualified after such hearing 
are discharged with not morea,than one year's pay. Officers in the grade 
of ensign found not professionally qualified are given 6 months in which 
to qualify, and if they do not do so, are discharged with not noe ‘than 
one year's pay. It will be noted that although the selection board in 
question was also constituted as a Naval Examining Board (J.A. 87- 88), 
it did not follow this procedure in appellant's case. | 

It would be strange indeed to conclude that Congress placed the 
foregoing limitations and requirements of a hearing before officers of 
the Army and Air Force, reserve officers of all the Services, Navy 
Officers not considered morally qualified, and ensigns who fail to qualify 
professionally, could be involuntarily separated, and at the same time 
delegated to Navy Selection Board practically unlimited star chamber 
authority to recommend the discharge of senior regular Navy officers. 
The answer is, of course, that Congress did not so intend, and the selec- 
tion boards are acting beyond the authority Congress intended them to 
have if they recommend the discharge of any officer whose record does 
not clearly indicate his unsatisfactory performance of duty. In the instant 
case, it is submitted that the appellant's fitness reports reveal, to the 
contrary, consistently satisfactory performance of duty as a meee 
and no adequate basis exists for his selection out. 


7 See U.S. Cong. & Adm. News, 1952, p. 2040, which sets forth: 

"Section 244(a) (Subsequently Sec. 249(a) of the Armed Forces Reserve Act 
of 1952). This subsection grants a Reserve officer with 3 years' om te] a right 
to a hearing before involuntary discharge except when dropped from the rolls 
under subsection (b) or if overage in grade." 

Compare Section 6 of the Naval Reserve Act of 1938 (approved J axe 25, 
1938) 52 Stat. 1176, a forerunner of Section 249(a), supra, which provides, inter 
alia, that within a reasonable time prior to discharge for cause, officers shall _ 
be given an opportunity to be heard by the Secretary of the Navy, or euch admin- 
istrative authority or other agency as he may designate. It will be noted that this 
was passed at substantially the same time as the Act of June 23, 1938, which con- 
tains the forerunner of the provision in issue in this case. 
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APPELLANT WAS NOT AN "OFFICER WITH LESS THAN 
20 YEARS' SERVICE" WITHIN THE MEANING OF 10 U.S.C. 6384(a) 

The appellant, because he is an integrated officer (a former 
reserve officer), is entitled under the law to have credited to him the 
same years of service as credited to an officer originally appointed in 
the Regular Navy. Appellant and appellee both agree that the appellant 
is entitled to have at least the same number of years credited to him as 
are credited to a regular officer of the Civil Engineer Corps of the Navy 
named Mark Henry Jordan. The dispute lies in how many years of serv- 
ice should be credited to Jordan (J.A. 76, 77, 99, 100). 


Jordan was originally appointed as an ensign in the line of the Navy 
upon his graduation from the Naval Academy on June 3, 1937, and he was 


subsequently transferred to and appointed lieutenant (junior grade) in the 
Civil Engineer Corps without loss of his original date of rank (J.A. 76). 
However, Jordan's appointment to the Civil Engineer Corps did not take 
place until July 18, 1940 (J.A. 76). The question thus arises as to 
whether Jordan's years of service are to be counted from his original 


appointment date or from his date of appointment in the Civil Engineer 
Corps. The law which provides for this computation is 10 United States 
Code 6388, supra. Section 6388 is a codification of Section 202(d)(1) of 
the Officer Personnel Act of 1947, 61 Stat. 816, which provided as 
follows: 


For the purposes of this title in respect to eligibility 
for continuation on the active list and in respect to separa- 
tion from the active list, the total commissioned service of 
an officer originally appointed in the grade or rank of lieu- 
tenant (junior grade) or ensign in the Regular Navy, who has 
served continuously on the active list shall be computed from 
June 30 of the fiscal year in which he accepted such appoint- 
ment, except for officers appointed pursuant to the Act of 
April 18, 1946 (Public Law 347, Seventy-ninth Congress). 
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Each other officer shall be deemed to have for these pur- 

poses as much total commissioned service as any officer | 
described above in this subsection who shall not have lost | 
numbers or precedence and who is, or shall have been, 
junior to such other officer in his corps for the purpose of | 
eligibility for promotion or selection for promotion since — 


the date of the latter's first appointment to permanent com- 


missioned rank in the Regular Navy above the grade of com- 


missioned warrant officer, following which he shall have 
served continuously on the active list of the Regular Navy. | 
| 

Appellant fails to discern from the foregoing law any room for 
interpretation to the effect that Mark Henry Jordan lost any years of 
service by reason of his transfer to the Civil Engineer Corps. The 
law seems to be crystal clear in its meaning that Jordan should date 
his service from June 30 of the fiscal year in which he accepted his 
appointment as ensign in the Regular Navy, or in other words, June 
30, 1937. | 

The Codification of Section 202(d)(1), supra, unfortunately is not 
so clear as to which date Jordan must look to for computing his tyears 
of service."® However, neither is there any indication of an intention 
to change the law in this regard. Certainly there is nothing in its legis- 
lative history to support a change. Further inspection of the legislative 
history of the codification, which refers frequently to administrative 
and judicial opinions whenever they were considered in the drafting of 
the codification, discloses no intent to change the meaning of Section 


202(d)(1), supra. ° The codification is clear, however, and so provides 


in Section 49(a) of the Act under "Saving and Severability Clauses" that 


¢ 10 U.S.C. 6388(a) describes the officer who appellant must look to to compute 
his years of service: | 
[an] officer originally appointed in the grade of lieutenant | 
(junior grade) or ensign in an staff corps . . . (Emphasis added) 

It cannot be ascertained by the provision, per se, whether the portion under- 
lined refers to the officer or the appointment. Stated in another way: Is the 
officer concerned an officer in the staff corps, or is the officer an officer 
originally appointed in the staff corps? 

2 See Report of the Committee on the Judiciary (Report No. 2484, 84th 
Congress, 2nd Session) to accompany H.R. 7049, pages 486-7. 
| 
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it was the legislative purpose to state without substantive change the 


law replaced by the codification. 10 


In addition to the foregoing, attention of the Court is invited that 
if "total commissioned service" is lost by a Naval Academy graduate 
by reason of a transfer to a staff corps, he would thereby lose years 
of service for the purposes of the computation of severance pay under 
10 U.S.C. 6382 as well as 10 U.S.C. 6384, supra should he be severed. 
It is difficult to conclude that Congress so discriminated against officers 
transferring to one of the staff corps. Such officers all become eligible 
for separation at approximately the same time and for the same reasons 


as line officers. Appellant has great difficulty in arriving at any logical 


reason for giving one group less severance pay than the other. 


© the Report, ibid., states on page 19: "Where court decisions, opinions of 
officials such as the A Attorney General or the Comptroller General, executive 
orders, regulations, or well-established administrative practice have established 
authoritative interpretations clarifying ambiguities in the law, the text has been 
reworded to express those interpretations. These changes have been explained in 
the applicable revision notes."; and on pages 20-21: 

"It is sometimes feared that mere changes in terminology and style will 
result in changes in substance or impair the precedent value of earlier judicial 
decisions and other interpretations. This fear might have some weight were this 
the usual kind of amendatory legislation, where it can be inferred that a change 
in language is intended to change substance. In a codification statute, however, 
the courts uphold the contrary presumption: the law is intended to remain sub- 
stantively unchanged. The following authorities affirm this principle: 

Stewart v. Kahn, 11 Wall. 493, 502 (1871). 

Smythe v. Fiske, 23 Wall. 374, 382 (1874). 

McDonald v. Hovey, 110 U.S. 619, 628 (1884). 

United States v. Ryder, 110 U.S. 729, 740 (1884). 

United States v. Sischo, 262 U.S. 165, 168 (1923). 

Walsh v. Commonwealth, 224 Mass. 239, 112 N.E. 486, 487 (1916). 

In re Sullivan's Estate, 38 Ariz. 387, 300 Pac. 193, 195 (1931). 

State ex rel. Rankin v. Wibaux County Bank, 85 Mont. 532, 281 Pac. 

341, 344 (1929). 

Sigal v. Wise, 114 Conn. 297, 158 Atl. 891, 894 (1932). 

Martin v. “Dyer-Kane Co., 113 N.J. Eq. 88, 166 Atl. 227, 229 (1933). 

Norfolk & Portsmouth Bar Ass'n v. Drewry, 161 Va. 833, 172 S.E. 282, 

285 (1934). 

Sutherland, Statutory Construction (3d ed., Horack, 1943) 883709, 3710. 

"The presumption that the substance of the law is intended to remain 
unchanged is strongly buttressed by the inclusion of section 49(a), providing 
that "In sections 1-48 of this Act, it is the legislative purpose to restate, with- 
out substantive change, the law replaced by those sections on the effective date 
of this Act.'" 
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| 
Clearly, the law provides no basis to deprive Jordan of some three 


years’ service because of his transfer to the Civil Engineer Corps and it 
is submitted that this court should decline so to hold. 


CONCLUSION 


For the reasons hereinbefore advanced the appellant respectfully 
prays that this Court reverse the judgment of the District Court of 
November 6, 1959 and declare the act of the selection board in the 
appellant's case to be void. | 


Respectfully submitted, 


PENROSE LUCAS ALBRIGHT | 


708 Perpetual Building 
Washington 4, D.C. 
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JOINT APPENDIX 
[Filed August 14, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STEPHEN H. PAYSON 
44-H Jones Drive 
Bremerton, Washington 


) 
) 
) 
vs. ) Civil Action No. 1670-58. 
THOMAS S. GATES, JR. ) 
Secretary of the Navy ) 
Navy Department ) 
Washington, D. C. ) 
AMENDED COMPLAINT 

This suit is brought for the purpose of obtaining a declaratory 
judgment under Title 28, United States Code, Section 2201, to the ef- 
fect that plaintiff's involuntary discharge from the United States Navy 
on or about July 18, 1958, pursuant to the special recommendation of a 
selection board under Title 10, United States Code, Section 6384, was 
illegal and void. 

The plaintiff is a citizen of the United States with his present 
place of residence at 44-H Jones Drive, Bremerton, Washington. 

The defendant is the Secretary of the Navy. 

The Court has jurisdiction in this action under Title 5, United 
States Code, Section 1009; the Act of June 11, 1946, chap. 324, | section 
10; 60 Stat. 243; and D. C. Code (1951) 11-306; the Act of February 27, 
1877; 19 Stat. 253. 


1. The plaintiff was initially appointed as Assistant Civil Engineer 
| 


in the United States Naval Reserve in the grade of lieutenant (junior 
grade) effective October 14, 1937. He served in such status on inactive 
duty until January 22, 1941, when he was called into active duty with the 
Navy. From that date until on or about July 18, 1958, when he was hon- 
orably discharged under Title 10, United States Code, Section 6384, he 
served on active duty with the Navy. He was promoted to the grade of 
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lieutenant (Civil Engineer Corps) effective January 1, 1942, and to 
lieutenant commander (Civil Engineer Corps) effective June 14, 1942. 
In September, 1946, he was permanently appointed in the Regular Navy 
in the grade of lieutenant (junior grade) (Civil Engineer Corps) and was 
concurrently appointed to the temporary grade of commander (Civil 
Engineer Corps) with July 10, 1945, as date of rank. The latter appoint- 
ment was made permanent in June, 1949. The plaintiff became eligible 
for consideration for selection to captain in 1952. 

3. Inthe fiscal year of 1958 (July 1, 1957 to June 30, 1958) a 
selection board, convened under Chapter 543 of Title 10, United States 
Code, to recommend officers for promotion from commander (Civil 


Engineer Corps) to captain (Civil Engineer Corps) included in its report 


that from those officers with less than twenty years of service, in its 
opinion, the record of plaintiff indicated his unsatisfactory performance 
of duty in his present grade, and, in the opinion of the board, indicated 
that he would not satisfactorily perform the duties of a higher grade. 
The report of the board was submitted to the President of the United 
States who approved it October 17, 1957. 

4. Irrespective of the aforesaid approved report of the selection 
board, the plaintiff's fitness reports in the Navy (upon each of which the 
reporting officer must show whether the report is satisfactory or above 
or unsatisfactory) during his entire period of naval service are graded 
satisfactory or above without exception. Further, nowhere in plaintiff's 
naval records is there any entry, grade, mark, comment, or the like 
that the plaintiff was unsatisfactory in the performance of his duties in 
the grade of commander, nor, moreover, in any other grade. 

5. On May 16, 1958, the plaintiff requested that the defendant 
review the recommendation of the selection board in his case and ad- 
ministratively reverse such recommendation. By letter dated June 23, 
1958, the Assistant Secretary of the Navy (Personnel and Reserve 
Forces) advised plaintiff that under the present state of the law no per- 
son or board possessed the power to cancel or hold in abeyance his 
prospective discharge and that his request must therefore be denied. 
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6. That portion of the report of the selection board, as set 
forth in paragraph 3 of this amended complaint, is clearly illegal and 
an abuse of discretion in that the records of plaintiff afford no basis for 
the board's action, and such action is therefore unreasonable, arbitrary, 
and capricious. 

7. Prior to the fiscal year of 1958, during which fiscal year the 
aforesaid selection board was convened, the plaintiff completed twenty 
years of total commissioned service as defined in Title 10, United 
States Code, Section 6388, for the purposes of section 6384 of Title 10, 
United States Code, inter alia. Plaintiff is thus advised, believes, and 
therefore avers that under Section 6388, supra, he must be deemed to 
have the same years of total commissioned service as one Mark Henry 
Jordan or one Herbert Joyce Hartman, officers of the Civil Engineer 
Corps of the Navy, who were originally appointed to the rank of ensign 
in the Regular Navy on June 3, 1937, and who have not lost numbers or 
precedence and have been junior to plaintiff for the purpose of eligibility 


for promotion since the date of plaintiff's first appointment to permanent 


commissioned rank in the Regular Navy. 

8. That portion of the approved report of the selection pone as 
set forth in paragraph 3 of this amended complaint, is illegal in that 
prior to October 17, the date of the President's approval, and prior to 
June 30, 1958, the effective date of action pursuant to said approved 
report under Title 10, United States Code, Section 6384, the plaintiff 
had completed over twenty years service and was then statutorily exempt 
from the selection out authority of Section 6384, supra. 

WHEREFORE, the premises considered, the plaintiff demands: 

(1) That the Court adjudge and declare that portion of the report 
of the selection board (convened under Chapter 543 of Title 10,| United 
States Code, for the fiscal year of 1958 to recommend officers of the 
Civil Engineer Corps for promotion to captain) stating that in the opinion 
of the board the record indicates the plaintiff's unsatisfactory perform- 
ance of duty in his present grade, a nullity and void. | 
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(2) That, in the alternative to (1) above, the Court adjudge and 
declare that section 6384 of Title 10, United States Code, fails to pre- 
scribe with reasonable clarity the limits of power which the selection 
board is authorized to exercise and is therefore a nullity. 

(3) That, in the alternative to (1) or (2) above, the Court adjudge 
and declare that Section 6384 of Title 10, United States Code, prescribes 
unreasonable and too broad limits of authority which Congress is without 
power to prescribe, and therefore said section is a nullity. 

(4) And such other and further relief as to the Court may seem 
meet and proper. 

/s/ Penrose Lucas Albright 


Attorney for Plaintiff 
708 Perpetual Building 
Washington 4, D. C. 


No objection to filing of 
this Amended Complaint: 


/s/ Francis L. Young, Jr. 


I hereby certify that I mailed, postage prepaid, copies of the 
above amended complaint to the United States Attorney, attention Fran- 
cis L. Young, Jr., U. S. Court House, Constitution Avenue and John 
Marshall Place, Washington, D. C., to the United States Attorney, 
Department of Justice, Washington, D. C., and to the Secretary of the 
Navy, Navy Department, Washington, D. C., on the 14th day of August, 
1958, and that at the time of depositing same in the mails I had not been 
served with a copy of the answer or responsive pleadings of the defend- 
ant in this cause. 

/s/ Penrose Lucas Albright 


[Filed August 26, 1958] 
ANSWER TO AMENDED COMPLAINT 
Comes now the defendant, Thomas S. Gates, Jr., Secretary of 
the Navy, by his attorney, the United States Attorney, and answers the 


amended complaint herein as follows. 
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First Defense 
The complaint fails to state a claim upon which relief can | 
granted. 


Second Defense | 

The Court lacks jurisdiction over the subject matter of the com- 
plaint. 

Third Defense 

The defendant answers the specific allegations of the amenaed 


complaint as follows: 


Defendant is not required to either admit or deny the averments 
of the first and fourth unnumbered paragraphs of the amended com- 


plaint. | 
| 


Defendant is without knowledge or belief sufficient to enable him 
to either affirm or deny the averment in the second unnumbered para- 
graph of the amended complaint. | 

Defendant admits the averment in the third unnumbered para- 
graph of the complaint. | 

Answering the numbered paragraphs of the complaint, defendant 
avers as follows: ! 

1. Defendant denies that plaintiff's activities during the period 
October 14, 1937 to January 22, 1941, are properly characterized by 
the term "served." The remaining averments of this paragraph are 
admitted. | 


2. There is no paragraph numbered 2 in the amended complaint. 
3. Admitted. 
4. Denied. 


5. Admitted. 


6. The averments of this paragraph are conclusions of law 


which defendant need neither affirm nor deny. 
7. Denied. 
8. Denied. 


6 


WHEREFORE, defendant having fully answered, demands judg- 
ment, together with costs of this suit. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal 
Assistant United States Attorney 


/s/ Robert J. Asman 
Assistant United States Attorney 


/s/ Francis L. Young, Jr. 
Assistant United States Attorney 


[Certificate of Service] 


[Filed July 15, 1958] 
STIPULATION 

It is hereby stipulated by and between counsel for both plaintiff 
and defendant herein that no objection exists on the part of either party 
to this action to having a copy of each of the Navy Fitness Reports 
rendered on Commander Stephen H. Payson, U.S.N. (C.E.C.) by his 
superiors from Aug. 31, 1945 through September 18, 1957 filed with 
the Clerk of the Court as part of the record herein. 


/s/ Francis L. Young, Jr. 
Assistant United States Attorney 
Attorney for Defendant 


/s/ Penrose Lucas Albright 
Attorney for Plaintiff 


Dated: July 15, 1958 
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reported on either orally or in writing, 


_—_ 
Has Tus Brew Done? -——— WAT IMPROVEMENT, If ANY, Has BEEX Noten? ........ 


7/s/ W, A. Reaves 
(Signdture of reporting senior) 


(8 covenanent paiemine orice -10—€2949-1 és) 
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« 
STEPHEN ne CDR, USN 79498/5100 


Marine Barracks, Camp Lejeune, North Carolina March 
perce ‘Tere op Ruvcar 


Public Works Officer, _otticer in | Charge - 
Plants, Officer in 1 Charge - - 
Short For Contracts, Seen 


eee —e———_—__ eee 


3. Paoncancr Of Foumex Laxouaams, Starore Wauce Onss ap Amiirr THSAs 
None 


fs/ Stephen Payson 
= of officer 


= pavannce Hime ano Arvene Oorr or Any Gnuncxxnascs on Anvas Raronre on Tais Ovvices Ttacarvao Dome ras Fauco oy Tam Rarer 


PARTICULARLY DESINS Bau Purasep Ba Sarisyrep 
To Have Hin? ..---.- To HAv8 Hix? -..-———_To Have Hint 


goon 


OUTSTANDING x.  EXCSLLENT AVSEA08 -..---— 


MENTS. apace a concise raisal of the officer reported on. Comment om his fitnesa for promotion and on 
ot towse novel eave. Sncluding: superior ability to comnmnand and outstanding qualifications { field such as 
mente. Comment Nin dealing with the 


mn observed ski 
nis aicleney, me retiare to maet 
made in any part of the report must be 


saveccececcnnccenensern = eeee a eee ee nnn 


eee nw eo nnncce mene mnen mans eacwwees emmmnecons —emnas cerns eo oe 


Grape, avo Fine ‘Numaga oy Reroatina Orrices. Orncia. Status Recanivs To Orricen REPORTED ON. 
* DAVIS, Colonel, 04544, Ass't Chief of Staff, Gz 4, Marine Barracks, Camp Lejeune North Carolina. 


Y AVAILABLE 


Poa A Veit et 


apes 


NIT i 


2 es ee | 


Works im harmony with | Cooperates fairty well. 
others, 


S— 
a 
° 
z 
—— 
ey 
- 
« 
e 
“ 
a 


as NV 8 


Can perform well bis du- 
thes under trying condi- 


Extremely energetic and | Thorough and energetic. Reasonably energetic and 
industrious. 


oe A) | 


(m) MILITARY BEARING Exceptional, Very good. 
AND NEATNESS OF 


PEKSON AND DRESS . 
(With reference to dian of 
meanor, correctness of uniform, and 


smartness of appearance.) 


duties in an energetic manner.) 


2uod 


14. A report containing adverse matter must be referred to the officer reported on for atatement pursuant to article 1701 (8) USNR. His statement should 
be attached to this report. Statgéments of minor deficiencies either in character or performance of duties must be brought to the attention of the officer 
reported on either orally or in writing. 

Has Tits Brex Done? .—....._. Wart Improvement, Ir Any. Has B&tx NOTEep? -------—~----——---- ~~ 2-2 nnn nee 


/s/ J. M. Davis 
(Signafure of reporting senfor) 


A. 3, COVERMMENT PRINTING CPFICE «== 16} 
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-REPORT ON THE FITNESS OF OFFICERS | 


THE OFFICER REPORTED ON WILL FILL IN THE FIRST FIVE SECTIONS: | 
(Fit) (liadin) Guede USN(R) Designee File Me 
STEPHEN H, CDR USN 79498/5100 


‘%. Pumsw oF Ravoer 


Yoox 1Sep. 1951 te 29 Feb 1952 Seah Xk Dene ee a Oe ea Regular —*. rent penta 


Reovtaa 
t AB LASOTTIONAL DURES ‘Lilet all duties assigned. including watehes. List ecurees of study or instruction carried on. After och tem insert 
| 


_Public Works Officer, Officer in Charge ~ Camp Lejeune &. Cherty Point Elecuis. Gengrat 
Plants, Officer in C k ject, __Of e of Constructior 
Short Form Contracts, r 
Public Works Officer - Naval Hospital, Camp 

S. Paowscrancy ix Fosamax Lawcuaces, Stara Waice Ones amp Amiitr THEMEN 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: 
6 Exptorment or Commanp Dumino Panico or Tas Rerosr 


Kee 
Amurry ro Commann 2. served as Stary Orvicen . —32.8 


I 2 ieee 3.8 


Sur Hanpuna . ——~-.---— 


9. Consexro Tus Posse § Requiet- 
ments o7 Was, InvicaTs Youn ATTITUDs 

Towaxp Havixa Tuis Ornicer Unegr Youn = Paxricutasty Desires Bs Purassp Be Sattsymp 

Commanp, Wotiw You To Have Hin? .....----. To Have Hn? .. To Haves Hin? -.e--- (Adviree) 


10, In Comparison Wir Omen OFTicens 
op His Grade AXD ArrnoximaTs LeNcTx oF 


Saavice, How Wouw You Duuonats Tas Row 


AVERAGE --—.---- 


7 
i 

i hen | 

OUTSTANDING —<——— EXxceLLEnT AVERAGE .--—---2- AVERAGE .. i = 
11. Comments. Give in this space a concise appraisal of the officer reported Comment on his fitness for promotion and on onteeandl oharacter- 
isticn of value to the naval service, including superior ability to command such as aan! istration, planning, 
isticn, electron! new weapons, or new mei it on or official con! 
officer of nisi 


nite. or 
een, ‘moral, or physical weaknesses which might affect his efficiency, or failure to meet 
designation should be indicated. "Any adverse entry made in any part of the report must be ex 


lent_and expe: 
ing with the pu 


12, Name, Grane, aNd Fire NUMBER OF Reroariwa Orvicer, OFricia, Status RELATiva 7 Orricen REPORTED ON. 


J. M. DAVIS, Colonel, 04544, Ass't Chief of Staff, G-4, MarBaks Camp Lejeune, North Carolina 


a-Oer le 


( AVAILABLE | 
pableree eee 


BL OL 2UVA 


| 
| 


i 
| 


{ 


aid 


co 
» 
z 


aaqay 


| 


Capable of standing an ¢x- 
tional amount of physi- 
hardship and strain. 


Extremely energetic and | Thorough and energetic. Reasonably energetic and 
industrious, industrioos. 


(m) MILITARY BEARING Exceptional. 
AND NEATNESS OF 


Luod 


14. A report containing adverse matter must be referred to the officer reported on for statement pursuant to article 1701 (8) USNR. His statement should 
be attached to this report. Statementa of minor deficiencies either in character or performance of duties must be brought to the attention of the officer 
reported on either orally or in writing. 

Has Tris Brex Dowe? —....... Waar lersovement, Ip Any, Has Berx Norep? 


‘s/ J. M. Davis 
(Signature of reporting sentor) 


@. ©. COVERNEENT PNTING GrrNcE «© «~ 10-—E1942-1 
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‘REPORT ON THE FITNESS OF OFFICERS 3 viarch 1952 


THE OFFICER REPORTED ON WILL FILL IN THE FIRST FIVE SECTIONS: 


THE OFFICE ee en ee ee i Ds | ren 


| 
1, Nae (Last) (Fim) (QiDadie) Gedo «= UEM(R) «= Designater File Me 
. PAYSON STEPHEN H, CDR USN 719498/5100 


2, Saxe on Seance ; Dase Rapearm Pamrr Durr Searvest 


8. Pamop oF Revcar —— 3 

yen 14 Sep. 1951 0 29Feb. 1952 ‘Stata X Bipertine Sete —— at One aa eee on hx Beets] ——— 

< Rau an ae Ane ae List all duties eanignad, tacoting: wetshes, ‘List courses cf study or instruction carried on. After ench tem inourt 

__ Public Works Officer, Resident Officer in Charge of Construction. Jang Form.contracis..and_Offices : 
Soaks ticetsicemiconnecise 


_———<-—=-— wee eee e oo ene one 


/s/ Stephen Payson 
a of rT 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: | 
6 Emrtormext or Commaxe Dumxe Pexce or Tas Rercar i 


Ovnces Racarven Doamxa ras Pump or Tas Rarcer 


1, Comments. Gi In this space = concise appraisal of the officer reported on. Comment on his Stness for 
ales of value to the naval service, including superior ability to command and outstanding fications 


new weapons, or new developments, on observed 
|. moral, weaknesses which ight affect bis efficiency, or failure to meet 
mental. moral, of eTindicaled Any adverse entry tade in any Dart of the Feport must be 
fitness Teport 1s submitte 
as Public Works Office Ss. 


“be 


_ dra : a t roie: 
his cooperation is appreciated by this command, __- 


12 Name, Gran, axd Fie Numssa or Revoatixg Orvict2, Orriciat Status ReLative To Orvricen REPORTED On. 
C. R, WILCOX, Captain, MC, USN, 60586, Commanding Officer 


Y AVAILABLE | 


34 


2% To Waar Deoxss Has rau Orrices Ravoarsp ox Exwtarren ras Fowwowmra QUALITING? 


| cada | OUTSTANDING EXCELLENT 


uvE 


HZ OL 


: 
7 I 


MORAL COURAGE 
es 


{ 
| 


Works im harmony with | Cooperates fairty well. 
others, 


A high sense of loyalty. Reasonably faithful in the 
execution of his duty. 


male | 


¢ 
ing instinctively in a logical manner 
in difficult and unforeseen situations.) x 


4 
oo 
a 
> 
z 
» 
o 
< 
w 


| 


(x) ENDURANCE Capable of standing an ex- | Can perform wall his du- | Of normal endurance 
(With reference to ability for carry- coptonel amount of payel- tles under trying condi- 
AUD Siler cay and all conditions) dardship and strain, | tions, 


i 
| 
| 
| 
| 
| 


(m) MILITARY BEARING 
AND NEATNESS OF 


f 
ik 


14, A report containing adverse matter must be referred to the officer reported on for statement pursuant to article 1701 (8) USNR. His statement shoul 
be attached to this report. Statements of minor deficiencies either in character or performance of duties must be brought to the attention of ihe were 
reported on either orally or in writing. 


Has Ts Bex Doxe? 
ach eA Sa ———— $s ets 
Cc. R. WILCOX 
(Signature of reporting sentor) 


@. %. ovCaNmcnt ruiaries OFrice = 10-9491 
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NAVAL COMMUNICATIONS SYSTEM 


79498 


i 
DRAFTED BY FILE NR. ROOM Nr, EXT. Nr. 
R. B. CHEVALIER LT USN 79498 3534 41124 


RELEASED BY CODE/SECT. Nr. DATE | 
R. B. CHEVALIER LT USN PERS E222-ok 10 NOV 1952 


FROM: BUPERS 101602 
(date/time group) (GCT)_ 


TO: COMDG GEN MARINE BARRACKS CAMP | 
LEJEUNE NC | X_DEFERRED 


INFO: a 


UNLESS OTHERWISE INDICATED, THIS DISPATCH WILL BE TRANSMITTED WITH 
| 


TEXT: 
FOR CDR STEPHEN H PAYSON CEC USN 79498 X 
YOUR FITNESS REPORT FOR PERIOD 1 MAR 1952 
TO 31 AUG 1952 NOT RECD X REQUEST REPORTING 


SENIOR SUBMIT DISPATCH SUMMARY THEREOF X 


REQUIRED FOR SELECTION BOARD CONVENING 


12 NOV 


40 


aes a2 


BEK B12] 
BEKQ 21 geese 


oe s Re + a 
RR BEPH ay, te 


DE BEKOC 10 ee 
R 1214232 ae ke ieee “4 


FM CG MARBAKS CAMLEJ NC 
TO BUPERS 


GRNC 


YOUR 101602Z X AVERAGE MARKING 3.7 CMA ABOVE 
AVERAGE CMA EXCELLENT CMA PLEASED TO HAVE CMA 


NO ADVVTATTER 


CFN 101602Z 3.7 


12/1423Z NOV BEKOC 67) 


37 
-REPORT ON THE FITNESS OF OFFICERS "21 hu:0s: 1952 


THE OFFICER REPORTED ON WILL FILL IN THE FIRST FIVE SECTIONS: 
1 Nas (Laat) (Fim) (Made) Gris UEN (BR) <= File Ha, 
CDR, CEC, USN__5100__| 79498 


. PAYSON Stephen H. . . A 
2 Sup ce Sram : Dace Raveeesy Punewee Dorr Sesame 


US. Marine Barracks, Camp Lejeune, North Carolina 7 March 19$1 
Tr 


4, REouLAR awp Aporrionat Durma. List all duties 
ee nes ns assigned, including watehes, List ecurees of study or instruction carried om, 


Public Works Officer, Resident Officer in Charge of Construction Long Form 
Contracts, and Officer in Charge of Con tructi 


$. Paorcucr of Fommen Lancuaces, Starore Wance Ones axp Amiurr THEM 
None 


/s/ Stephen Payson 
of 


ae 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: 
6. Exrtorment or Commane Dumwo Punto or Tas Rercat 
U.S, Naval Hospital 
7 Fayence Hume AD APPEND Corr oF Airy COMMENDABLE on Apvanem Ruronts on Tuts Ovrices Raecuve> Domne Ts Pasion or 


PARTICULARLY DESIES 
To Have Him? ...__.. ‘o Have Hr? .. 


10, In Companson Wit OTnen 
ov His Grape AXD ArrmoximaTs LexoTH oF 
seuice, | How Wow You Dasicnata Tus 


11. Comments. Give in this space 
aatieat of value to the paavelleere en service, 
ica, electron 


eeneal RA eyr Worknesens, whic fect hi 7 oF failure to mewt 
i morale b; yaical hich sight a us wticeney, fe 


i ~sddicional duties a8 Public Warks on i submited 9 coves Corpmandet ee a SF Ce as 


a. _ During the period of this report, _Commander_Payson and his public_works rh 


is s hospital, _Six (6) NOv contracts have__._§ ___--_. 


pee She cusencerersvocerenmenmanmmmnn 
is ess his appreciation for or the ¢ ; excellent service =a ; 


Name, GRADE, Grape, axp Fis Numssr or Reroarixa OFFICER. Ornciat Status RELATiVa 7 Orricen REPORTED ON. 


C, R, WILCOX, CAPTAIN, MC,_USN, 60586, Commanding Officer pee 


: 


uv 


E 
| 


| 
é 
g 
i 
i 
ae 


e 
: 
. 


| 
‘ 
i 


aL 


NV 8 


| 
Fairly logical in his ac- 
general. 


tions in 


r 


pable of standi: Can perform well his du- normal endurance. 
seplonal snouat of Diya thes under trying condi- of ‘ 
hardship and strain. dons. 


Thorough and energetic. Reasonably energetic and 
Exsremely enerestio;jand , 


Very good. 


uO0daa 28 


a 


14. A report containing adverse matter must be referred to the officer reported on for statement pursuant to article 1701 (8) USNR. His statement should 
de attached to this reports Statements of minor deficiencies either in character or performance of duties must be brought to the attention of the officer 
reported on either orally or in writing. 

Has Tris Beex Done? ...._.. Wat Impnovement, Ir Any. Has Bex Noten? -.---. 


ne 


C.R. WILCOX 
: (Signiture of reporting sentor) 


@. 6. GOVERNMENT PRINTING OFTICE «© 6~16-—-E2942-2 
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‘REPORT ON THE FITNESS OF OFFICERS “st Anz 


THE OFFICER REPORTED ON WILL FILL IN THE FIRST FIVE SECTIONS: 
1 Naxs (Laat) (Piset) (ade) Grete «= ;UEM(R) «= Dusignater | File Me. 


. PAYSON STEPHEN H. CDR USN 5100 | 79498 
y Dam Rarestee Pummnre Dury Suasvest 


2, Gury on deamon 
Marine Barracks, Camp Lejeune, North Carolina 7 March 1951 
3. Pans of Rerosr Qcoasox Pou REPCEt ‘Tre op Ravest i 

i 


jeune-Cherry Point Flectric Generating 


re 


/s/ Stephen Payson 
of officer. 


eee 


8. Praroamancs, Assign marks on a scale 
the appropriate 


PaaricutagLy Desires Ba Purasep Bu Sartsyrep 
eT ti Peeneeewe TO HAVE Hit? ---—Lieee TO Have Hint ? -—--—--- 


ov Mis 


Avena —< 


Teper ea which might affect his 
‘Any adverse entry made in any 


_ccenconnreccancennnsnnnnwesenanenenenw ewer een 


avn 


18 i) ora 


“ 


Courageous to a high de- | Fatriy courageses, 
gree. 


Works in harmony with Cooperates fairty well. w 


t 


Noo 


ee 
“ 
- 
4 
e 
“ 
LJ 
> 
z 


Composed and i his 
Exeeptionslty cook bended ss nm jogienl ta Fulsty ‘logical tn ac 
under all conditions, vations. 


| | 


Capable of standi: Can perform well his du- norma! endurance. 
hardship and strain. | tions. 
x 


Extremely energetic and | Thorough and energetic. Reasonably energetic and 
industrious. industrious. 


| }_ x 


Exceptional, 


gzaqayv 


) 


14. A report containing adverse matter must be referred to the officer reported on for atatenmwnt Dursuant ele 1701 (8) USNR. His statement ahould 
be attached to this remorse petatemre ts of minor deficiencies either in character or performance of duties must be brought to the attention of the officer 
onel r or ing. 


Has Tr Beex Done? -—-.--. Waar Inrnovement, Ir Any. Has Bexx Noten? Jae edbaeree obtin 


=— = 


siple elle M. Davis 
} (Signiture of reporting senior) 
Colonel, USMC 


Assistant Chief of Staff, G-4 b 


& 6. CovennecaT puiuTine OrrIcE «© «= 16-—-42940-12 
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: REPORT ON THE FITNESS OF OFFICERS ren t9ss 


| THE OFFICER REPORTED ON WILL FILL IN THE FIRST FIVE SECTIONS: 
1. Nas (Last) (First) (Middle) ' Grade USM(R) Desiguator| Fie, 


i PAYSON Stephen hr CDR, CEC, USN 5100 | 19498 
2 Sur on Starx : Daze Reverrep Pansmere Dory Sram 
i 7 March 1951 
8. Pumoo op Reroar Ml a ‘Tvs or Empoat | 
Bemi- % 
Frou 9-1-52 Te 1-8-53 ee a Sret X Seeatal — 


4 Lit 
4, RAOULAR AnD ApoE A pho thle ‘all duties assigned, including wetebes, List course of study or inctrestion carried on. pe 


Public Works Officer, Resident Officer in Charge of Construction Long Form 
Public. Works Officer, ae ee een en Com ‘ 
ood 


Contracts, and Officer in Charge of Construction Short form Contracts 


a eeEnnEEEEEEEEEEEEEnEEt 


3. Paonczncy nx Foaman Laxeuaam, Stato Wace Ones axp Astury TEeaEmn ’ 

None ; | 

| 

o /e/_ Stephen Payson ' 
of 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: 
¢. Eurtovataxt of Coamtano Dusine Passo oy Tus Raroar | 


; U, S, Naval Hospital . | 
7. Ravessnce Huan avo Arrunn Corr oF Ayr Commonmania on Apvesss Rerozts ox Tas Ovnices Racuven Domwe ran Fame of Tis Ravent 


concurrent fir 


Commander Payson from bis additiona] duty, ag Public Works Officer, U.S, peace 
Naval Hospital, Camp Lejeune, North Carolina, Durin the period of this | 
Teport, Commander Payson and his public works staff have continued to 

Tender excellent service to this hospital, theteby Conttiputiig ome" ~ 
Tmmprovement of the facilities and to better care of our patients. He is 


believed to be well qualified for promotion and his promotion is recommended. | 


22 Naxx, Gaate, axe Pus Noxses op Exroarore Ovrices. Ovrrcuat, Szarus Rstativs To Orrices Rercarap on. 


loraF WILCOX, CAPTAIN, Mc, USN, 60586, Commanding Officer 


OUTSTANDING EXCELLENT AVERAGE 


| Exceptionally quick-witted: | Grespe essentials of = sit- | Understands normal situa- 
| hoon in understanding. uation quickly. we thons and conditions. 


NIT i 


pee 
a 
° 
z 
o—__—_—. 
4 
- 
4 
e 
4 
a 


‘ith reference to the faculty of act- 
instinctively in a 


hia REACTION IN EMERGENCIES 
invaimeult add unforeseen situations.) 


ZAQY NY 8 


| 


Capable of standing an ex- | Can perform well bis du- normal endurance 
ceptional amount of phyai- tles under trying cond!- of 
ing on under any and all hardship and strain. | tions. 


Q@) INDUSTRY Extremely energetic and | Thorough and energetic. 
(With reference to performance of industrious, 
Ve good, 


Odaa as 


duties in an energetic manner.) 


aa 


(m) MILITARY BEARING Exceptional. 
AND NEATNESS OF 
PERSON AND DRESS 

(With reference to dignity of de 

meanor, correctness of uniform, and 

smartness of appearance.) 


14. A report containing adverse matter must be referred to the officer reported on for statement pursuant to article 1701 (8) USNR. His statement should 
be attached to this report. Statements of minor deficiencies either in character or performance of duties must be brought to the attention of the officer 
reported on either orally or in writing. 


Has Trius Bren Done? -....... WAT IMPROVEMENT, If ANY, HAS BEEX NOTED? .-..---—-------------—-- 2 nnn eee 
errr ererrerere eerste tea ——— fst-E— Re witeox——————___—_<§_ 

Cc. R, WILCOX 
(Signiitare of reporting eentor) 


U. 8. GOVERNMENT PRINTING OFTICE «= = 10-—E3849-2 


IN REPLY REFER TO 


Code D-20 NAVY DEPARTMENT 
District Public Works Office 
And 
Officer In Charge Of Construction 
Sixth Naval District 


P. O. Box 365, Naval Base, S. C. 


14 January 1953 


District Officer in Charge of Construction, Sixth Naval 
District 
Chief of Naval Personnel 
Commanding General, Marine Barracks, Camp Lejeune, 
N.C, 


Commander Stephen H. Payson, CEC, USN, 79498/5100; 
submission of concurrent fitness report for period of 
9/1/52 - 1/8/53 

| 
(a) Article 1701, U. S. Navy Regulations, 1948 | 


(b) BUDOCKS Instruction 1611.1 of 3 Sep 1952 to Dist. 
List 


1. During the subject period, Commander Stephen H. Payson, CEC, 
USN, has performed collateral duty as Resident Officer in Charge of 
Construction of NOy contracts at the Marine Barracks, Camp Lejeune, 
N.C. His duty has consisted of the administration and supervision 
of NOy contracts under the direction of the District Officer in Charge 
of Construction. 
2. The subject officer's performance during the subject reporting 
period in the administration of contractual work has been excellent. 
He has displayed sound engineering judgment and competent admin- 
istrative ability. He has carefully protected the Government's 
interest and has been economy conscious. The District Officer i in 
Charge of Construction takes pleasure in recommending that the 
subject officer be promoted when eligible. 

/s/ 8. P, ZOLA 


4/scp 
1 February 1953 


FIRST ENDORSEMENT on DOICC 6ND ltr Code D-20 to Chief of 
NavPers of 14Jan53 


From: Commanding General, Marine Barracks, Camp Lejeune, 
North Carolina 
To: Chief of Naval Personnel 


Commander Stephen H. Payson, CEC, USN, 79498/5100; 
submission of concurrent fitness report for period of 
9/1/52 - 1/8/53 


1. Forwarded. 


/s/ J. M. DAVIS 
By direction 


45 
-REPORT ON THE FITNESS OF OFFICERS 


THE OFFICER REPORTED ON WILL FILL IN THE FIRST FIVE SECTIONS: | 
L Nam (Last) (idle) Goalie USN(R) Designate File Me, 


(First) | 
_ PAYSON STEPHEN H, CDR USN 5100 | 79498 


2 Sur os Gearon ; ‘Dase Rarenrme Pansete meement ‘ 


Marine Barracks, Camp Lejeune, North Carolina 7 March 1981 
8, Pune or Revcee Occames 90m Rurenr Ttrwn @ Reo 
Ora- 


Te 8 Jan 53 —- 


4, REGuLas Avornonat Dorin. : 
£ Romcisn ase “Apernomat Doras. List ol duties casigned, tneluting wetches, ‘List courses of study or instruction carried on. ‘After cach Hom tame 


Public Works Officer, Officer in Charge Camp 
iaige Midway Park Housing Dev 


Naval Hospital, Camp Lejeune wen 


S$, Puoncucy of Youmen Lawovuscms, Starmee Wace Onts ave Apcirr THEMEN 


/s/ Stephen Payson 
of 


———-2-=. 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: 
¢ Exrtorusxt or Commaxp Domo Punic or Tas Ruroar 


7, Ravemmnce Hume ax APrasm Cory ov Ay COMMENDABLE os Apvenea Ravonts ox Tams Ornices Racuven Dumxe rxs Pamco or Tun Rarer 


FITTUDR 
Unease Your Paxncutaaty Dusan Bs Pras 
To Have Hin? ..____... To Hava Hira? ~~ 


10, In Compameon Wire Ormzn Ovriceas 
ov His Gaane AxD ArruoximaTs Lexorn oF 
Semvice, How Wecip You Dumexara Tare Anovs 


OUTSTANDING si---— EXOBLLENT ... AVERAGE AVERAGB 
concise raisal of the officer reported on, Comment on hie fitness for promotion and 
‘i nag superior ability to command and — os 
te. Comment on 
ight affect his 
adverse entry made in any 


oe ee ee ee ome me nn = oe ee Se 


ee meng momen Se meme en 8 ae enn re 


“This Officer is capable bur not too stxeng pbysically..He.can_and does meer.the public ina _. 


“fine manner, He is not too well aualified for promotion. atthis time _ — — -— —-— ——--—- -- - - = - - 


St a er 


46 


2% To Waar Decsss Has Tax Ovrrcsa Rurcurm ox Exurtrep THe Fouowme QuaLirms? 


[ stxy OUTSTANDING EXCELLENT 


‘VA 


HL OL 2 


ota 


MORAL COURAGE 
ith reference to that mental 


“t 


———— al See 
‘Works im harmony with | Cooperates fairty weil. 


ee | 


A high sense of loyalty. Reasonably faithfal in the 
a execution of his duty. 


x 
Fairly steady. 


| 2 il 
‘cool-headed | Composed and logical in | Fairly logical in his ac- 
bis actions | his actions in difficult alt- | tions in general, 
under all conditions. uations, 


| | Xiu 


Capable of standing an ex- | Can perform well bis du- 
De ne Of vormal endurance. 


hardship and strain. 
Extremely energetic and | Thorough and energetic. Reasonably energetic and 
industrious, 


ae 


KY 


——_—_—__  __________ ' 
REACTION IN EMERCENCIES Ex jonally 
the faculty of act- Tad loaical in 


azaqay 


| 


dau as 


industrious. 


(m) MILITARY BEARING Exceptional, 
AND NEATNESS OF 
PERSON AND DRESS 

(With reference to dignity of de 

meanor, correctness of uniform, and 

smartness of appearance.) | 


Luo 


btm ae report containing adverse matter must be referred to the officer reported on for statement pursuant to article 1701 (8) USNR. His statement should 


‘attached to this report. Statements of minor deficiencies either in character or performance of duties must be brought to the attention of the officer 
on either orally or in writing. 


Has Tits Brex Dont? -—---.. WHAT Improvement, Ir Any, Has Brex Norro? Yoathoccith, ter adleh. 


/s/ J. M. Davis 
(Signiture of reporting senior) >, SS 


Cor USME +O gg) 


@. &. GOVERNMENT PRINTING OFICE = eO-16—E2840-2 
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REPORT ON THE FITNESS OF OFFICERS "BFed 1958 
THE OFFICER REPORTED ON WILL FILL IN THE FIRST FIVE SECTIONS: aS a 
L Nas (Last) (First) (iiiadie) Grade UEN(E) panama File Me. 


PAYSON Stephen Henry CDR __USN 5100| 79498 
2 Sur os Srariox Date Rapcee Pammerr Deve Seasen 


Office of the Chief of Naval Operations (Op-27) 25 Jan 1953 | 
Occasson yoa Rurost ‘Tris ov Rarosr 


___Leave and travel (9 - 25 Jan_1953) 


~~ Tadoctrination and processing prior to departure for JUSMAG SSS SS 


Greece (25 Jan - 8 Feb 1953) i 


%. Proscmncr mt Foamon Laxovuacm, Starmo Wace Oxas axp Astlirr [SESE 


{sl Stephen Payso' 
ot 


on 
Divigion Orvicez . -.--————- 


Sur Hanpiwa 


gare Fore -ATIITUDR 
oan Yous PA UCAaLY DERE = Bs Pizasep -- Bz Sarmyiwp - 
‘To Ha’ ve Hin? ---———— To Have Hix? -....... To Havs Hos? -—____. 


A ad ot tueliing with the pabiie in personal 
his efficiency, of of failure to mevt qualifications normally expected of an 
im any part of the report must be explained in this paragraph. This 
During the period of temporary duty in thi 


~____of duty of this officer has heen entirely satisfactory. 


ee ee ee ee eo nn Se 


Yus Nowszs of Exrostrxe Ovrcas. Ovrrciat Status Rswativs To Orrices Repoetap ox. 
RADM, 57677, Director, Pan American Affairs, U.S. Naval Missions 
and Foreign Naval Training Division 


avVH 


foot 


——————————— 
Works in harmony with | Cooperates fairty well 


aie 


az 


a 
» 
z 


o 


Luod 


(m) MILITARY BEARING 
AND NEATNESS OF 
IN AND 


14. A report containing adverse matter must be referred to the officer reported on for statement pursuant to article 1701 (8) USNR. His statement should 
be attached to this report. Statements of minor dcficiencies either in character or performance of duties must be brought to the attention of the officer 
reported on either orally or in writing. 

Has Ts Bren Done? -----—— WHAT IMPROVEMENT, Ir ANY, HAS BEEX NOTED? -------—-----—--we-nnnnnnnnnnnmnnn nn nn nn nnn nnn a mnnnnnnmes, 


/s/ M. E, Miles 
pate nme 


(Signiure of reporting senior) Fe 
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REPORT ON THE FITNESS OF OFFICERS >" 


THE OFFICER REPORTED ON WILL FILL IN THE FIRST FIVE SECTIONS: : | 
1, Names (Last) (First) (iiadle) Grade =-«UEN(R) += Designate §=- Flo Me, 


PAYSON Stephen Henry CDR USN 5100 19498 
2, Sur os Starion Dare Revenrep Paneer Dorr Srageet 


U.S. Navy Section, Joint U.S, Military Aid Group, Greece, Athens, Greece 2/15/53 ; 


Frou 1/9/53 t 2/28/53 a +, S—— 


ApormonaL Durms. List all duties List instrestion 
teeter eet nr Lown aselgned, including wetehes, courses of study or carried ca. exch theme inert 


1-9-53 to 1-25-53 Leave and travel; 1-25-53 to 2-8-53 Temporary duty under Op-27 

for indoctrination and briefing preparatory to assignment to JUSMAG Greece : 
2-8-53 to 2-15-53 Enroute JUSMAG Greece 
2 53t ief for Publi : 


-15- 
% Paomcemxcy mx Foamon Lawovaams, Starixo WEICE Ones AnD ABILITY 


none 


/s/ Stephen Payson 
ot 


es 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICEB: 
6 Exrvorusnt of Commann Dunno Prsoo of Tas Rurcar 


PARTICULARLY Desrxe Br Purasep Bau Sarurep 
To Have Hix? .....---— To Havs Hix? ....___—._ To Havs His? .-..___ 


his grade and 
apace must not be left 


of time, no marks oz remarks.g 


OS 


‘12, Naxs, Gaave, adm Furs Nowase or Rercernra Ovncen, Orrrcuat Starus Esativs To Orrican Rurontap ox. 
P._ GL RAdm, USN, 020375, Chief, U.S, Navy Section, JUSMAG, Greece | 


EXCELLENT 


tanto 


, LEADERSHIP 
(With reference to the faculty of di- 
sr Finan of ection abd 
ines ot eetiene 


| 


——_ ig 
harmony with | Cooperates fairty well. 


i: 
: 03 


ain 


am 
> 
z 
_————_—_—_. 
> 
o 
< 
w 


| 


ceptional amount of phyal- 
eal hardship and pain 


dau as 


oo 
Extremely energetic and | Thorough and energetic. 
industrious. : 

| | 


(m) MILITARY BEARING Very good. 
AND NEATNESS OF 
PERSON AND Di 

(With reference to dirnit: 

Meanar, correctness of uniform, 

smartness of appearance.) 


Luo 


| 


14, A report containing adverse matter must be referred to the officer reported on for statement pursuant to article 1701 (8) USNR. His statement should 


be attached to this report. Statements of minor deficiencies either in character or performance of duties must be brought to the attention of the officer 
reported on either orally or in writing. 


Has Tnts Bren Done? ...------ Wat Improvement, Ip Any. Has Betx Norep? -------. 


eawwceccce sean een nn ne en eeeewoeneaena= 


as eeeeee: —_-------: a 


/s/ Richard P. Glass 
(Signature of reporting eenlor) SCS 


@. 8. eovennment pumrina ornce = e-10—C949-2. 
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: REPORT ON THE FITNESS OF OFFICERS “A777 Iss 


THE OFFICER REPORTED ON WILL FILL IN THE FIRST FIVE SECTIONS: : | 
1. Nae (Last) (First) (iliddle) Grade =: USN(R) Designator = File Me, 


PAYSON, Stephen Henry CDR USN 5100| 719498 
Dare Ravcore Pemuws Dove Seasee 


_ Technical Assistant for Public Works and Construction (1) . ‘ | 


/:/ Stephen Payson 
————-- ae 


1 
\ 
@ Exr.orauant or Commann Duxino Pexo or Tas Reroer i 
Providing Logistic and Training Support and Advice to the Royal Hellenic Navy 
[avamayce Huse axp APPEND Corr o Arr Commmanie on Apvexss Ruronrs ox Tus Orrices Racuven Dummwe ras Pamce of Tate Revear 
| 


aA het 
reat assistance. 


nececcen=-—-w-weeereerenna--nccecenennnnewawerennnnanennnnnewe taco peceemmms senenemenaes 


12 Nas, Qaane, am Fis Nomses of Reroernre Ovrscen. Ovrrcuat Status Rs.ativs To Orricas REPORTED On. | 


RICHARD P. GLASS, RAdm, USN, 020375, Chief, G.S. Navy Section JUSMAG, Greece | 
| @-te—eunenert 


y, 


NIT | a 


| | 


A high seness of loyalty. Reasonably faithfal in the 
execution of his duty. 


Fairly steady. 


NY ee | 


in | Fairly logical in his ac- 
general. 


fi 
alt- | tions In 


Can perform well his du- Dorma! endurance. 
ties under trying condi- of 


Extremely energetic and | Thorough and energetic. 
industrious. 


(m) MILITARY BEARIN! Exceptional, 
AND NEATNESS 0! 


Luodau i 


smartness of appearance.) | | 


14. A report containing adverse matter must be referred to the officer reported on for statement pursuant to article 1701 (8) USNR. His statement ahould 
be attached to as pnees: oratemente of minor deficiencies either in character or performance of duties must be brought to the attention of the officer 
on ei ir Ol ly or w ing. 


Has Tras Been Dont? .......-. WmaT Improvement, Ir Any, Has Betx Norgp? ........ 


/s/ Richard P. Glass 
(Signature of reporting senior) 


@ 


53 | 
REPORT ON THE FITNESS OF OFFICERS tau, 1953 ; 


THE OFFICER REPORTED ON WILL FILL IN THE FIRST FIVE SECTIONS: : 
1, Maus (Last) (First) (Oiiadiay Grade ‘UE (R) Desiqnater YieMe, 


PAYSON tephen : 5100 
Dam Rupcor Paseers Ga 


5 February 1! 
8, Pane op Rurcer 
* Detachment 
Yeou 4-8-53 To 8-31-53 Semel xX. Rijorting Sealer ——a- re  — Regular .-X_ 


4, RRGULAR AND ADOITIONAL 
tn parentheses number of months this reporting period, 


Com 


Public Works Officer (4) : A ; 


fic 
owner weer mt nanneceneceereee=—ewennnamnmnneeereenennnSAnee oat eee TRC O OR 


cmweeeeeereaaneceece=-encnnenecceerersseereeerenanae Hamer ene RRESS 2 TE Ce SL TS 


5. Paancsxcr mx Fosamax Lanovaoss, Stato Waice Owns ann AsiLiTy TESESDN | 


None 


/s/ Stephen Payson 
9 eng 
| 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICES: | 
6 Exrvormant of Commanp Dumuna Pasco or Tas RePoat | 


Providing Logistic, Technical Training zdvice to the Royal Hellen 
’ Ruyeaznce Huss ax AFFExn Corr or Awr Commmmania os Apvesss Raroxts ox Tas Ovrices Rucuven Duacwo THB Pane o7 


yor sATIITUDS 
eomm Youn Pagricucagty Duss 


Be PLeasep x 
To Have Hi? ..——--. To Have Hus? . 


1. Comments. Give in this space & concise 
a in personal tacts, 
cont 
to meet qualifications normall 2 designation should 
‘Taust be explained in this paragraph, This epace must not be left dienk. | 
Jations in 
e Ree 


Recommended for pir 
a cccgaam ey 


seem meee ennnnnnncceanan==: eeeeeennnnnneeessnnnannaecesseenannemecorenann: 


| 


MVEA 


om ) or 


Inspires others to a high | A very good leader. 
degree by precept and ex- 
Requires a high 


standard of discipline. 
SS a 


Exceptionally courageous. Courageous to a high de- | Fairly courageous. 


ae a | 
Exogpticnally soroeesfu. 12 Works im harmony with | Cooperates fairty weil. 
working with otherg to a 


| oo | 
Unswerving in allegiance; | A bigh sense of loyalty. Reasonably faithful in 


frank and honest in ald- execution of his duty. 
ing and advising. 


| xX 
Determined, resolute. 


| 


Exceptionally cool-headed | Composed and logical in | Fairly logical in his ace 
and logical in his actions | bis actions in difficult sit- | tions in general. 
under all conditions, ‘uations, 


| | | 


(k) ENDURANCE Capable of standing an cx- | Can perform well his du- pormal endurance. 
(With reference to ability for carry- tional amount of physi- | ties under trying condi- of ss 
ing on under any and all conditions.) hardship and strain. | tions. 


x 
SSeS | ibe sale | |. 
() INDUSTRY Extremely energetic and | Thorough and energetic. Reasonably energetic and 


{With reference to performance of industrious. industrious. 
duties in an energetic manner.) 
| x | 


(m) MILITARY BEARING Very good. 
AND NEATNESS OF 


PI 
(With reference to dignity of phe 
meenor, correctners of uniform, and 
smartness of appearance.) | x 


“4 


ti 


F 
Pie | 


we 
a 
> 
z 


aaqayv 


| 


LUOdTH 48 


ls “ report containing adverse matter must be referred to the officer reported on for statement pursuant to article 1701 (8) USNR. His statement should 

be attached to this report. Statements of minor duficiencies either in character or performance of duties must be brought office: 

reported on either orally or in writing. Me ieee OS “ 
Has Tris Bren Dont? --..---. Waar Laerrovement, Ir Any, Has Brex Noten? ----- 


/s/ Ralph Earle, Jr. 


@. &. covennuenT painTine ornicz anaes RALPH EARLE, JR. 


Rear Admiral, U.S. Navy 
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REPORT ON THE FITNESS OF OFFICERS 2 Frebruary 1954 
THE OFFICER REPORTED ON WILL FILL IN THE FIRST FIVE SECTIONS: l 
Nas (Last) (First) Ciliddle) Grads USN (R) Desigpator Tie Me, 


PAYSON Stephen Henry CDR___USN 5100 79498 
2, Sur ca Stanox Dara Euposrap Prammere Dorr Srarwar 


U.S. Navy Section, Joint U.S. Military Aid Group, Greece 15 February! 1953 
‘Ture ov Rurcar | 
To 2-28-54 


ee 
4, Ruovtaz ano ApormonaL Dutina. List all duties assigned, inciuding watehes, List courses of stixty or instrestion carried on. After ench ttem tneart 
in parentheses number of months this reporting period. i 


Public Works Officer (6) 3 _ ' 


eee 


8. Paoncesncr mt Foaman Laxovaces, Stato Wick Onas and Asiury TasEste 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: _ 
6 Emrtormanr or Commax Dunina Pasion or Tas Rercsr 


Providing Logistic and Training Support and Advice to the Royal Hellenic Navy 


Amurrr To CommAND 


PaxricuLasty Desre Be Pueasep 
To Have Him? ....__._ To Have Him? .. 


his efficiency, or failure to meet qualificat 
any part of the report most be explainad in this paragraph, This space 


a Commander Payson has a good technical background and is well grounded in his | 
___-.____ specialty (Public Works). ..From_all indications his degree of native intelligence ____ ee NI 
____ishigh. He is well spoken, has a ready smile, and the commendable persona] __-___»___|_ 


attribute of kindness to others. It is difficult to give. 


12. Naws, Gace, axp Fuss Ni Overcat Status RzLarivs ro Orrices Reroersp ox. 


eam co” Exrostove : 
RALPH EARLE, JR., RADM, 57536, USN Chief, Navy Section, JUSMAG, Greece 


56 


2. To Waar Decnas Has Tas Overcen Revowre ox Exuterra ras FouLowtwe Qualrrims? 


“VE 


pHs 


xX 


Courageous to a high de | Fairly eourageces. 
ren 


t 


x | 
‘Works im harmony with | Cooperates fairty well. 


Reasonably faithfal in 
execution of his duty. 


f 


the 


4 
- 
4 
Sc 
- 
L) 


NY 8 


x | 
en es | ee 
Tonally ~cool-beaded | Composed and logical in | Fal 
Exceptionally cool-hesded | Sis actions im dificult. alt- hb tteredee tar bes 
under all conditions, uations, 


Capable of standing an ex- | Can perform well bis du- pormal endura’ 
ceptions amount of phys. under trying condi- Sat - —— 
hardship and strain, tons. 


gzaqay 


Luodaa | 


(With reference to digni! 
meanor. correctness of uniform, 
smartness of appearance.) 


14. A report containing adverse matter must be referred to the officer reported on for statement pursuant to article 1701 (8) USNR. His statement should 
be attached to this report. Statements of minor dxficiencies either in character or performance of duties roug! : office 
reported on either orally or in writing. “ ee ar = must be brought to the attention of the r 


Has Trta Bren Done? -...--_ Wat Ipaovement, Iv Any, Has Betx Notep? ...----. 


go nena nn nnn een e eee e nee oon anne: 


/s/ Ralph Earle, Jr. 


@. 8. GOVERNMENT PRINTING OFNICE @-16—C) ie 


Rear Admiral, U.S.Navy Go) 


Nov 04 1954A 


57 
AVPERS-310 (REV. 3-84) REPORT ON THE FITNESS OF OFFICERS 


8 Nov. 1954 


6, SHIP OR STATION 


U,S, Navy Section arv_A bruary 
10, PERIOD OF REPORT 


Miitinn Gx) Resonrios tenon! Sy ornicen 


eS 
aarigne. including watches, and indicate in parencheors each the number of montha during the reporting period, | J) 
Fe OT ie Princ Del dit it cnal wes antablioned, giee euline Of purpose, opr, Gnd 4 mich he numba oom If necessary, wee separate sheet 


Providing Logistic support training and advice to the Royal Hellenic Navy 


13. REFERENCE WERE AND APPEND ANY COMMENOABLE OR AOVERSE REPORTS ON THIS OFFICER RECEIVED DURING THE PERIOD OF THIS REPORT 


jOoZ 


Outstanding pers | Excellent perform: 
formance in most 


ance in most aspect: 

aspects of bis duty | of his duty onsign- 
assignments, High- se Sicient or 
we of the remaining as 
pecta, Frequently 

demonstrates out- 

perform: 


M<MAWO oF: 


D 
Present Assignment 2 ae ae ae a ee 
As a Ce CC MT (RN Cae aS 
a ae a 


Collateral Duties 

Technical Specialty 

Ship Handling 

In Administration 

Ability to Command 

As Executive or Olvision Officer 


16. (a) In comparison with ott ers of his grade ice. how would you designate this officer? 
(d)_ For this report period I ite In (b) how man: ve designated In each category . 


of (a) \ 
| 


ro 
and any weatncsscs which ssriously effect Ais per) of tuty, be reported. The 
: FL ALL hol Bett 
ng an officer ¢ 


ineer Cor valuation ha | 


Commander Payson has had financial troubles, and this with little work to do has, evidently, | caused him 
to drink unwisely, On a foreign station thi: cannot be overlooked or condoned 

I consider Commander Payson to be psychologically unfitted for foreign shore'duty, He would, I believe, 
be an excellent officer when assigned to duty in the United States commensurate with his rank and corps. 


He has a pleasing personality and is considered well qualified to deal with the public in both personal and 
official contacts, i 


Se ee 


WR MAME, GRADE, AND FEE HUMBER OF REPORTING OFFICER, OFFICIAL STATUS RELATIVE TO OFFICER REPORTED OM, 
RALPH _ EARLE, RADM,_USN 57536/1100, Chief, U.S, Navy Section 


58 
other officers of his and 
19. tn comparteon, with rade approximate length of service or approximate length of duty assignment, to what degree has thie officer exhibited 
@ PROFESSIONAL KNOWLEDGE (Conalder the requirements of his various duty assignments and compare them to his professional knowledge.) 


Outstanding skill in direct- | A consisten: lender, 
others results in 8 very Sone ee of his 


ve unit. oa 
fidence even ore 
dimeult ciroumstances, 


Vf handl of li and iter bility, ly, 
(@) PROMOTION POTENTIAL (Consider nis caper wo anes Increased scope greater responsibility, ability to learn rapidly, personality, self-improvement 


Sars ‘Very promising promotional Present Job te taxing bis 
material. furtber growth af moderate Requires con- 
t. i rate. amomnt of traming. 


ae a a a 


@ REMARKS. Marks In any of the starred (*) boxes must De Justified In this section with a brief deacription of the factors which were considered In evaluating the 
officer. The justification should be in concrete and specific terma. 


a 
20. State your estimate of this officer's capacity for original and constructive professional work and indicate to what degree his performance during this reporting 
period has reflected tnat capacity. State concrete attalnments wherever possible. If not observed, 80 state, 


Not obsezved 


21. (a) Asa general rule, officers should not be shown their fitness reports by the reporting seniors unless the report contains adverse matter. An adverse report 
must be referred for statement pursuant to Article 1701-(8) Navy Regulations. His statement should be attached to this report. 


Has the officer rey on seen this yes ie} nO oO 


Rae : rs /s/ Ralph Earle, Jr. 
22, pave porwanoey Oct 29 1954 23, Ly a) 


RALPH EARLE, Jr. D 
Or a 


V. 5. GOVERMAERT PRINTING OFFICE 30—70100-1 


26 October 1954 


{ 
Statement in regards to adverse matter contained in Report of Fitness 


covering period 3-1-54 to 8-31-54: 


In retrospect I fully realize the futility and unwiseness | 
of my attempt to solve my personal troubles at the ex- | 
pense of my official career. At the time it seemed 
justifiable. This indiscretion will not be repeated. 

I feel that I could satisfactorily fill another overseas 
assignment now that I have seen the unwiseness of my | 
indiscretion. I have satisfactorily filled overseas 
billets in the past. 


/s/ Stephen Henry PAYSON 
Commander (CEC) U.S.N, | 
79498/5100 


60 
Dec 07 1954C 
MAvPERS-210 (MEV. 3-94) . REPORT ON THE FITNESS OF OFFICERS 
THE OFFICER REPORTED ON WILL FILL IN THE FIRST ELEVEN SECTIONS: 
1. Name (Lost) (Firat) (Middle) 
PAYSON Stephen ' Henry 


6. SHIP OR STATION 
U.S. Navy Section 


szmt. oO OKTACHMENT OF 
ANNUAL REPORTING SENIOR 


Anwar) eee 
carigne.. including watches, and indicate in parentheoes after each the number of mont ment ta in other them 
Oe ee ieee ¢ eel anes ntlahed, give outline Of purpon, scope, and ile yy Ay Uf necessary, use separate sheet ond to this form. 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: \ Signature of officer reported on: /s/ Stephen Payson 
EMPLOYMENT OF COMMAND DURING PERIOO OF THIS REPORT 
13. REFERENCE eit FAD APPEND ANY COMMENOABLE OR ADVERSE REPORTS OM THIS OFFICER RECEIVED DURING THE PERIOO OF THIS REPORT 
14. PERFORMANCE OF OUTIES (Jn comparison with ofher officers of his grade and approrimate Length of serrice, consider the requirements of his duties and evaluate his performance.) 


Outstanding per- | Excellent perform: 
formance in most 


(a) Present Assignment 


N 
3 
T 
° 
B 
8 
4 
R 
Vv 
E 
Dd 
<i 
x_| 
ia 


(c) Collateral Duties 

(@) Technical Specialty —___— 
(@) Ship Handling 

( In Administration 

@ Ability to Command 

(n) As Executive or Division Officer 

@ Duty on a Staff 


rade you have designated In each category of 


(a) 
‘X dependable and typi- | An acceptable oMicer 


¢ or afficial contacts. This specs 
This report covers the period between submission 


and the date of detachment of Commander Payson, There are no duties requiring an 
officer of his specialty and his detachment is occasioned by the elimination of his 
billet. ; 

nce submission of the last report, which contained adverse matter, resulting Irom 
Indiscrete use of alcohol, Commander Payson’s deportment, devotion to duty ‘and military 


Character have been excellent. 
There has been no Indication of his having taken a drink of alcoholic Hquor in the 


i 
| 
61 

| 
In comparteon with other officers of hia grade and approximate length of service or approximate length of duty assignment, to what degree has this officer exhibited 


tre folio! qualities? 
a) PROFESSIONAL KNOWLEDGE (Consider the requirements of his various duty assignments and compare them to his professional knowledge.) 


bis 
very effeo- difSoult ciroum- 
tive under dificult cireum- | stances. Knows how togive 
stances, orders. 


nt to handle Jobs of Increased nd albility, abl! \ . hality, 
@ PROMOTION POTENTIAL (Conelder his capscity to han af sky scope and greater respon: ty, ity to learn rapidly, eee self-improvement 


ve 
 gershearcnes | Sa | Seen | SE 
rate, amount of training. 


| | (ee 


Is most effective in the utili- 
WOT OBSERVED) sation of men, money, and 
materials, 


In any of the starred (“) boxes must be justified In this section with @ brief description of the factors which were con: 
The justification should be in concrete and specific terms, 


\ 
s = ST ee 
20, State your estimate of this officer's capacity for original and constructive professional work and indicate to what degree his performarice during this reporting 
has reflected that capacity. State concrete attalnments wherever possible, If not observed, so atate. i 


Not observed | 


RS 
21. (a) Asa general rule, officers should not be shown their fitness reports by the reporting seniors uniess the report contains adverse matter. An adverse report 
must be referred for statement pursuant to Article 1701-(8) Navy Regulations. His statement should be attached to this report. | 


'b)_Has the officer reported on seen this report? ves C1) wo [X] 


Oct 29 1954 /s/ Ralph Earle, Jr. | 
22. DATE FORWAROED 23. ray TaD eTNe ODR? 


) i 
RALPH EARLE, Jr. 


= (Signature of regular reporting senior if report ts concurrent) i 


V. 5. GOVERNMENT PRINTING OFFICE == _10—=7010N-1 


62 
Mar 2 __ 1955 
WAWPERS-310 «REV. 3-94) REPORT ON THE FITNESS OF OFFICERS 


THE OFFICER REPORTED ON WILL FILL IN THE FIRST ELEVEN SECTIONS: 


7. DATE REPORTED PRESENT OUTY STATION 
21 December 1954 
8. OCCASION FOR REPORT 


imuas LX) py Srromncer” LJ | rcauran Ly Com, wr LL] spectat L)| rmom 29 Oct 54 vo 28 Feb 1955 


ee ES 
net, éneli wetches, and incicote in Acaee after each the number of monthe during the reporting period. If ment ts in other than 
3, Durie lec or taetves eae easton, pice culling Scone, nope, end en ite dues mh rig Oo ert eked end atte to his form. 

= _ 


- n 2 


Assistant Public Works Officer (2 
Asst. Chmn., Performance Rating Board (2%; Membe-; Manpowe: Committ 


Member: Executive Committee, CO Mess (Open) NAVBASE BREM (2) 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: \ Signature of officer reported on: /s/_ Stephen Payson 
"EMPLOYMENT OF COMMAND DURING PERIOO OF THIS REPORT 


Work: foyer Te 
Th. REFERENCE WERE AND APPEND ANY COMMENDABLE OR ADVERSE REPORTS ON THIS OFFICER RECEIVED OURING THE OF THIS REPORT 
No report 
Ta PERFORMANCE OF DUTIES (Im comparison with other offcera of hin grade and apprazimate Length of serrice, consider the requirements of his dutiea end evaluate his performance.) 
Outstanding per- | Excellent nerform- 
formance in most | ance in most on} 


aspects of bis duty | of his duty assign- 
te, cient or 


UN<ANAWO 40% 


(a) Present Assignment 

(c) Collateral Duties 

(@) Technical Speciaity 

(e) Ship Handling 

( In Administration 

(@ Ability to Command 

() Aa Executive or Olvision Officer 


16, (a) In comparison with other officers of service, how would you designate this officer? 
(do) For this lod Indicate in (b) how have designated In each category of (a). 


2 morks 
logistics, electronics, mew 


official contacts and his dealings with employce3, and with the general public, 
have been most satisfactory. He is becoming acquainted with the intricacies of 
udget and the monetary controls of the Shipyar 


well as the managerial tools of the work measurement program. He is considered 
qualified for promotion when due. 


. 


a 


1. MAME, GRADE, AND PLE HUMBER OF REPORTING OFFICER. OFFICIAL STATUS RELATIVE TO OFFICER REPORTED OM, 
F, L, ENDEBROCK CDR, CEC i 


63 
19 {i gommparteon with other officers of his grade and approximate length of service or approximate length of duty assignment, to what degree 


@) PROFESSIONAL KNOWLEDGE (Conalder the requirements of his 


various duty assignments and compare them to his professional 


(@) PROMOTION POTENTIAL (Consider his capacity to handle 4 


jobs of Increased scope and greater responsibility, ablilty to learn rapidly, 
efforts, special abilities, and tral 


Jobe o personality, self-improvement 


() REMARKS. Marks In any of the starred (*) boxes must be Justified in this section with a brief description of the factors which were conald 
officer. The justification should be in concrete and specific terms. 


20, State your estimate of this officer's capacity for original and con: during this reporting 
period has reflected that capacity. State concrete attainments where: " 
CDR Payson is 2 loyal 


department. 


21, (a) Aza general rule, officers should not be shown their fitness reports by the reporting seniors unless the report contains adverse matter. 


An adverse report 
must be referred for statement pursuant to Article 1701-(8) Navy Regulations, His statement should be attached to this report. | 


Has the officer reported on seen this report? ‘YES. &) NO. O 


/:/ F, L, Endebrock 
15 March 1955 
22. DATE FORWARDED —__ oa es 


F, L, ENDEBROCK i 
Se (Stenature of regular reporting senior if report is concurrent) ! 


V. S. GOVERNMENT PRINTING OFFICE = 10—7010N-1 


Sep 07 1955E 
mavrens-a10 «nev. 3-94) REPORT ON THE FITNESS OF OFFICERS 


1. MAME (Last) (Eira) 
PAYSON STEPH , 4 
6. SHIP OR STATION 7. DATE REPORTED PRESENT DUTY STATION 
Puget Sound Naval Shipyard, Bremerton, Washington 21 December 1954 


1. OCCASION FOR REPORT ! 9. TYPE OF REPORT 10. PERIOD OF REPORT 
ANNUAL Serontima semon | ortasncer” LJ | asoucan Ls) Cote ewr L] seeciat L]| snom 1 Mar 1955 +o 31 Aug 1955 


~ Inctpal duties asrigne. including watches, ond indicate in parentheses ‘¢ock the number of months during the reporting period. If ment ta in other than 
Hy Durie. List a aleen dates nok weil exadtioned, ge Ovstine Of Durpone, cope, and ificance of such duties, Jf necessary, use separate sheet and $0 this form. 


o ra F . 


Member: Manpower Committee (6); Member; Supervisory Development Program Sub-Comm, (8); 
Member: Executive Committ P Mess b} 6 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: \ Signature of officer reported on: /s/ Stephen Payson 


i EMPLOYMENT OF COMMAND OURING PERIOO OF THIS REPORT 
Public Works Department, Puget Sound Naval Shipvaz rt Wa 
13. REFERENCE HERE AND APPEND ANY COMMENDABLE OR ADVERSE REPORTS ON THIS OFFICER RECEIVED DURING THE PERIOO OF THIS REPORT 
No report : 
14. PERFORMANCE OF DUTICS (Jn comparison with other officers of his grade and approximate Length of serrice, consider the requirements of his duties and evaluate Ale performance.) 


Outstanding pers | Excellent perform- 2 Inadequate per 
formance in most | ance in mostaepects | cient performance formance in 
aspects ooh duty | of his ut geciere. 
assignments. Bigh- or 
Ty qualified. 


M<ANAWO 4O4 


(a) Present Assignment 

(>) As 

(©) Collateral Duties 

(6) Technical Specialty 

@ Ship Handling 

( In Administration 

@® Ability to Command 

(nh) As Executive or Division Officer 
@ Duty on a Staff 


Preter btm Bo eleserd tr oO Bo astiaited 
> mest? taave bbe te have bie? 


maintaining policy control of the shops. He is articularly loyal in adhering to 
and carrying out, detailed administratior of policy decisions of the Public Works 
Officer, He has shown good judgment of the capabilities of his subordinates, and 
has competently supervised the preparation and justification of the NIF budgets and 
she project facilities programs, His personal and official contacts have been such 
‘as to obviate friction between Shipyard departments and obtain full support of his 
subordinates. 


18. MAME, GRADE. AND PLE HUMBER OF REFORTUON OFFICER. OFFICIAL STATUS RELATIVE TO OFFICER REPORTED OX. 
F.L. ENDEBROCK __CDR, CEC, USN__79477 Public Works Officer 


eS 
te—TO1 
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38, fo comearteon, with other officers of hie grade and approximate length of service or approximate length of duty assignment, to what degree has thie officer exhibieed 


@) PROFESSIONAL KNOWLEDGE (Consider the requirements of his various duty assignments and compare them to his professional knowledge.) 


es 


fs 
Jodement usually sound fe Drone so netiest ox mis- Doe ko ieanty jotement, hie 


eens tions tee 00 


PROMOTION POTENTIAL hi 
Me eee api 


ee SS 
ord 


a a 


(g) REMARKS, Marks In any of the starred (") boxes must be justified In this section, with a brief description of the factors which were considered in evaluating the 
officer. The justification should be in concrete and specific term: 


od that capacity. State concrete attainments wherever bossible. If not observed, so state. 
2 2nd is developin 
his ability for more aggressive ‘act ion_on his own initiative. He is overcomin: 
tendency to be too easily satisfied to accept routine work solutions presented b 


subordinates. His work performance at Puget Sound Nzval Shipyard justifies a recom- | 


mendation that he be considered qualified for promotion to Captain, 


a ES 
20. arate: your estimate of this officer’s capacity for original and constructive professional work and Indicate to what degree his ra during this reporting 
period has reflect 


Foose = Ghapmeenciesia>are-voryreun™79 lp aero aonra-o-eerr-orseearvsea yma ppp eepeipee ver -eeeyaemmeenalnyeeees ee eee 
21, (a) Asa general rule, officers should not be shown their fitness reports by the reporting seniors unless the report contains adverse matter. An adverse report 
must be referred for statement pursuant to Article 1701-(8) Navy Regulations. His statement should be attached to this report. 


Has the officer re on seen this re; ves. O 


/:/E.L. Endebrock 


22. DATE FORWARDED 2g, roo 
Cheparare of reporting ieee, 1 ENDEB 


ROCK 


Y 


n> (Signature of reguier reporting senior if report is concurrent) 


U. 8, GOVERMMENT PRINTING OFFICE §=—16—70100-1 
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MAVPERS-310 (MEV, 3-54) 


1. NAME (Lost) 
PAYSON 
6, SHIP OR STATION 7. DATE REPORTCO PRESENT DUTY STATION 
Puget Sound Naval Shipyard, Bremerton, Washington 21 December 1954 
9. TYPE OF REPORT 10, PERIOD OF REPORT 
11 _Brtorrcen DD | neaucan K)_ Comment secciac L]| rnom 1 Sept 1955 ro 29 Feb 1956 


ee 
Lise aseigne.. uding watches, indicate in parenthese! cack the number of months during the reporting period. If ment is in other than 
aE Se er este weignes, inctuding watches, ong Or purpose, ncope, end a WiNconct of uch dutt 2 Uf necessary, use separate sheet ond 10 this form. 
Assistant Public Works Officer (6): a 


Member: Manpower Committee (6); Member; Supervisor Development Program Sub-Committee (6 
Member: Executive Committee, C.O. Mess (Open) NAVBASE_BREM (6) 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: \ Signature of officer reportegon: _/$/_ Stephen Payson 
EMPLOYMENT OF COMMAND OURING PERIOO OF THIS REPORT 


Public Works Department, Puget Sound Naval Shipyard, Bremerton, Washington 


13. REFERENCE HERE AND APPEND ANY COMMENDABLE OR ADVERSE REPORTS ON THIS OFFICER RECEIVED DURING THE PERIOD OF THIS REPORT 

None 1 
Easel Alsinertnmente ama 
14, PERFORMANCE OF DUTIES (Jn comparison with other officers of his grade and approximate length of serrice, consider the requirements of his duties and eraluate his performance.) 


Outstanding per Inadequate per- 
formance in most cic in most in 


ance in most a«pect: formance formance many 
aspects of bis duty aspects of his dut: 
assignments, High- N aasignments. Needs 


DUTY ASSIGNMENT ty qualified, 


M<ANLWO HOA 


Dd 
(a)_Present Assignment =) aa a a Ele a ae 
() As WatchOmesril[pi mf apn a a EE ae 
(©) Collateral Duties 
(a) Technical Specialty 
(@) Ship Handling 
@ In Administration 
(g) Abitity to Command 
() As Executive or Olvision Officer 
() Duty on a Staff 
GU) Other 


————_—_—_————— 
16. (a) In comparison with other officers of his grade and approximate length of service, how would you designate this officer? 
(b) For this report period Indicate in (b) how many officers of his grade you have designated In each category of (a). 


Que of the few, bighly A fine oMcer of 
outstanding officers great value to the 


Eno 


‘which seriously effect his performance of duty, be The 
red, Ta appelel ws ua merase 
ayson_is responsib] 
shops, except for the Shore Station Development Program and the largest new construc- 
tion job for which the Public Works Officer has retained complete control, He is 
ticularly loyal in administerin licy decisions of the Public Works Officer, and : 
shows excellent judgment in determining the capabilities of his subordinates. He 


does need strong general guidance, but in the past two months has made such visible 
ee hat he ip recommended : ————— 
Tprovement in this area that he is recommended for promotion when due. 


er 


1S, MAME. GRADE, AND FILE NUMBER OF REPORTING OFFICER. OFFICIAL STATUS RELATIVE TO OFFICER REPORTED OM, 
F. L, ENDEBROCK CAPTAIN, CEC, USN_79477 Public Works Officer 


nN Sa 
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£S, {o.comenrteon with other officers of hie grade and approximate length of service or approximate length of duty assignment, to what degree |has thie officer exhibited 


@) PROFESSIONAL KNOWLEDGE (Consider the requirements of his various duty assignments and compare them to his professional 


PROMOTION POTENTIAL der his capacity to handle Jobs of Increased scope and iter responsibility, ablilty to learn rapidi: . salf.im, nt 
wy (Gonetder hie capacity, to handle Jobe ¢ —— ty Pidly, pereonallty, proveme: 


Is most effective in the utili. 
WOT OBSERVED! sation of men, money, 


(g) REMARKS. Marks In any of the starred (*) bo: must be justified In this section with a brief description of the factors which were considered In 
officer. The justification should be In concrete and specific terms, H 


- —=—— 
20. te your estimate of this officer’s capacity for original and constructive professional work and indicate to what degr 3 performance during this reporting 
perlod has reflected that capacity. State concrete attainments wherever possible. if not observed, 30 state. ! 


CDR Payson approves design drawings, subject only to gensral guidance of the Public Works Offic 
He has full control of preparation of the NIF budget and fzctlities program: he initiates 
personnel recommendations. He is makin sitive improvement in initiative, and in 
aggressive administrative action. 


21. () Asa general tule, offic ould not be shown their fitne: ports by the reporting seniors uniessa the report contains ‘adverse matter. An adverse report 
must be referred for statement pursuant to Article 1701-(8) Navy Regulations. His statement should be attached to this report, | 


Has the officer re; On seen this re; Yes Gy WO oO 


22. pate rorwanoen 29 February 1956 23. : oe L. Endebrock , 
ot ENDESROCK 


Ae (Signature of regular reporting senior if report is concurrent) 


WV, &. GOVERNMENT PRINTING OFFICE = 16—70100-1 
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COMMANDER 
U. S. NAVAL BASE 
Bremerton, Washington 


In Reply Refer to: 


(Code 01) An 
P20-2/00 

Ser: 594-56 
24 August 1956 


Commander, U. S. Naval Base, Bremerton, Washington 
To: Puget Sound Naval Shipyard, Public Works Officer 


Subj: Commander Stephen H, PAYSON, 79498/5100, (CEC) USN - 
performance of duty 


1. During the current reporting period, 1 March to 31 August 1956, 
inclusive, while the Public Works Officer has been absent on special 
duty assignments, the subject named officer, while acting as Public 
Works Officer, has performed numerous duties for Commander Naval 
Base. Specific instances are: (1) research work and preparation of 


rough drafts of letters in connection with the need for improvement in 


conditions and need for additional funds for Navy Eastpark Housing; 


(2) serving on the Executive Committee of the Commissioned Officers' 
Mess (OPEN), directly under Commander Naval Base and furnishing 
advice and assistance in current maintainance and improvements in the 
Mess, and in many other instances.in connection with routine Base 
Public Works matters. All of the work performed by Commander 
PAYSON while serving as Acting Public Works Officer and which has 
come to my attention has been complete, willingly and cheerfully given 
and highly satisfactory in all respects. 


/s/ W. T. Jenkins 
Copy to: By direction 


CdrPSNS D 
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Sep 11956G 
WAVPERS-310 (RCV, 3:34) REPORT ON THE FITNESS OF OFFICERS 


THE OFFICER REPORTED ON WILL FILL IN THE FIRST ELEVEN SECTIONS: 

1, NAME (Last) (Firat) x RADE . 5, FILE NO. | 
PAYSON STEPHEN CDR USN 719498 

6, SHIP OR STATION 7, DATE REPORTED PRESENT DUTY STATION 


Puget Sound Naval Shipyard, Bremerton, Wash: 21 December 1954! 


8, OCCASION FOR REPORT 9, TYPE OF REPORT 10, PERIOD OF REPORT | 

sami. DET CNT : con. 

AnnUAL REPORTING SENIOR |. ncaucar [X) cunment L]_ spccrat (CO | nom 1 Mar 1956 + 1956 
V1, DUTIES. List principal duties aseigne., including watches, and indicate in parentheses after cach the number of months during the reporting period. If assignment is in other than 


regular Nary billet or incolces diusice not well established, give outtine of purpose, scope, and significance of auch duties. Jf necessary, use separate sheet and attach to this form, 
Assistant Public Works Officer (6); Chairman, Perfo: Rating Board (6 


menkes Executive Committee, C.O. Mess (Oper) NAVBASE BREM (6). i 


| 
FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: \ Signature of officer reported on: /s/ Stephen Payson | 
12, EMPLOYMENT OF COMMAND DURING PERIOO OF THIS REPORT I 


Public Works Department, Puget Sound Naval Shipyard, Bremerton, Washington 
13, REFERENCE HERE AND APPEND ANY COMMENDABLE OR ADVERSE REPORTS ON THIS OFFICER RECEIVED OURING THE PERIOO OF THIS REPORT 
Attached ltr from COMNAVBASEBREM P20-2/00 Ser 594-56 of 24 Aug 1956 | 
14. PERFORMANCE OF DUTIES (Jn comparison with other officers of his grade and apprarimate Length of serrice. consider the requirements of hia duties and eraludte Ais performance.) 


Outstanding per- | Excellent perform- | Competent and ef™fl- pueaenens pers 

formance in most | ancein mostaspects | cient performance formance in many 
of his duty assien- | in most aspects of aspects of his duty 
ments. Eifcientor | his duty assign: Ne assi¢nments, Needa 
competent in most | ments. Frequent! \ closo supervision. 
of the remaining as- | demonstrates excel Basicall; . | He is not qualified. 
pects. Frequently | lent performance, (Adverse) 
demonstrates out- 
standing perform- 


Present Assignment a 


As Watch Officer 
Collateral Duties 

Technical Speciatty —GEC ica 
‘Ship Handling 

In Administration 

Ability to Command 

As Executive or Olvision Officer 


Duty ona Sal a aa ee ae aera ae a 
ea a ER a 


. erty rater mat 
tis etmeee under your eommand. Would yout oO tomer LC) nooner LJ fe have bien? {x} a oO 


16. (a) In comparison with other officers of his grade and approximate length of service, how would you designate oh) etna 
(b) For this report period indicate In (b) how many officers of his grade you have or In each category of (a). 


DUTY ASSIGNMENT 


UJu<raaWo 30% 


affect his Derformance of | 

. The appraisal will justify 

administration, planning, logistics, electronics, new 
if 


coordination control for 
expediting work and expenditures of all approved public works projects. He is 


ticularly experienced in preparation of NIF programs. With additional assignments 
under more senior officers he should become qualified for independent duty. | 


Deen 


eS. 


18, WAME, GRADE, AND FILE NUMBER OF REPORTING OFFICER. OFFICIAL STATUS RELATIVE TO OFFICER REPORTED ON. 
F, L, ENDEBROCK CAPT. CEC, USN 79477 Public Works Officer 


70 
1. peccornsartannranen ether omer eres eNSeOerWratn Lon On eens ce cette nen te ee earn ome has thle officer exhibited 
c) PROFESSIONAL KNOWLEDGE (Consider the requirements of his various duty assignments and compare them to hie professional knowledge.) 


ining the cooperation of others, and In directing thelr efforts effectively.) 


to handle Jobs of Increased and iter bility, ability to learn ly. y, eelf.t 
(@) PROMOTION POTENTIAL (Consider his capacity to han jopes scope greater responsibility, ability rapidly, personality, Improvement 


we Demonstrates for | Present fe bis 
of increas respon- ‘ery promising promotional nee premise jod taxing his 


o materials, 5 by 


(® REMARKS, Marks In any of the ‘starred (“) boxes must be justified in this section with a Drief description of the 
officer. The justification should be in concrete and specific terms. 


20. State your estimate of this officer's capacity for original and constructive professional work and Indicate to what degree his performance during this reporting 
reflected that capacity. State concrete attainments wherever possible. If not observed, #0 state. 


> 
CDR Payson shows good cost consciousness, takez limited interest in social and 
extra curricular activities of the Shipyard. He shows continued improvement in 


——— 
dependability and initiative. 


2. (a) As a genera! rule, officers should not be shown their fitness reports by the reporting seniors unless the report contains adverse matter, An adverse report 
must be referred for statement pursuant to Article 1701-(8) Navy Regulations, His statement should be attached to this report. 


Has the officer rej on seen this rey YES oO nO Gd) 


mo. cave ronwancen 27 August 1956 A /s/ F. L. Endebrock 


¢ ure of reporting officer) 


F, L, ENDEBROCK 
 —— 


(Signature of regular reporting senior if report ‘18 CONCUrTERt) 


U. 8, GOVERNMENT PRINTING OFFICE = 10—70100-2 
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Mar 13 1957M 
WAVPERS-910 UREV. 3-54) REPORT ON THE FITNESS OF OFFICERS 


THE OFFICER REPORTED ON WILL FILL IN THE FIRST ELEVEN SECTIONS: 
1, NAME (Last) 
PAYSON 


6. SHIP OR STATION 7. OATE REPORTED PRESENT buty STATION 
Puget Sound Naval Ship 21 December 1954 | 


Sete (x) DETACHMENT Orn 1 Sp oericen 1956 +d 28 Feb 1957 
Me * 1 mber he during the Mi . If ovat te 
1, Soe, inte ei, age i fd sae a a pn, ead nd a 
Assistant Public Work : erformans i : ! 


Member; Manpower Com zr = 
Member; Executive Com Mi 


Q | 
H | 


| | FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: \ Signature of optcer reportegons _—_/s/_ Stephen Payson 
EMPLOYMENT OF COMMAND DURING PERIOO OF THIS REPORT \ 


Public Works Department, Puget Sound Naval Shipyard, Bremerton, Washington { 
Ta. REFERENCE HERE AND APPEND ANY COMMENDABLE OR ADVERSE REPORTS ON THIS OFFICER RECEIVED DURING THE PERIOD OF THIS REPORT ' 


__None 


14, PERFORMANCE OF DUTICS (Jn comparison with other officers of hix grade and approrimate length of serrice, consider the requirements of his duties and evaluate hia performance.) 


Outstanding pers | Excellent perform: 

formance in most | ance in most axpects formanco man: 
aspects of bis duty | of his duty assign- i dut: 
assignments, Highb- | ments. Eilicient or = Seeds 
ly qualified, competent in most 


DUTY ASSIGNMENT of the remaining as- 


DN<AMAWO 404) 


(a) Present Assignment 
(by as public Wo 
c) Collateral Outies 
(6) Technical Specialty 
(e) Ship Handling 

qf) In Administration 
(g) Ability to Command 
(h) As Executive or Division Officer 
()  Outy on a Staff 


Watch Officer 


16, (a) In comparison with other officers of his grade and approximate length of service. how would you designate this officer? 
(>) For thia report period indicate In (b) how many officers of his grade you have designated in each category (a). 


of (a) i 
‘A dependable and typl- | An acceptable officer ‘ 
cally effoctive oficer 


jek, 


% 


In addition, the 
tn personal 
n is assigned administrative control of t 
shops. His lack of aggressive action some times causes him to. be by-pessedin 
expediting urgent work items, He seeds additional assignments under more senior | 


officers to continue to develop his cmotioné] maturity and reliability, | — 


ng a SRE =p 


18, MAME, GRADE, AND FILE HUMBER OF REPORTING OFFICER. OFFICIAL STATUS RELATIVE TO OFFICER REPORTED ON, i 
F, L, ENDEBROCK CAPT, CEC, USN 19477 Public Works Officer 
: 


10—7O1De-3 
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® tn compartson with other officers of his grade and approximate length of service or approximate length of duty assignment, to what degree has this officer exhibited 
i (Ong eT 
(@ PROFESSIONAL KNOWLEDGE (Consider the requirements of his various duty assignments and compare them to his professional knowledge.) 


(@) PROMOTION POTENTIAL (Consider his capac to handle real nae onthe Att apne Lerten ty rte rh mnmnenife self_Improvement 


| Eeeroere ass | Se - i= 
ment. 


O° eee OE SS 


Conserves men, money,and | Utilise men, money, 
materials jaotertals tna barely antic 
factory manner. 


(®) REMARKS. Marks In any of the starred (*) boxes must be justified in this section with a brief description of the factors which were considered In evaluating the 
officer. The justification should be In concrete and specific terms, 


20. 5 ‘State your entientan Of this officer's capacity for original and constructive professional work and Indicate to what degree his performance during this reporting 
has reflected that capacity. State concrete attainments wherever possible. If not observed, so state. 


CDR Payson has the technical and professional capacity for more difficult work. 
He shows good improvement in his ability to stick with 2 job until completion 
and is developing his ability to question and judge recommendations of his 
subordinat st i i ith thetr idezs 


21. (a) Asa general rule, officers should not be shown their fitness reports by the reporting seniors unless the report contains adverse matter, An adverse report 
must be referred for statement pursuant to Article 1701-(8) Navy Regulations. His statement should be attached to this report. 


Has the officer on seen this roi ves F) wo Gd 


7 March 1957 /3/_E. L. Endebrock 
22. pate Fomwannen —__! March Avot 23. 7 = 


FL, ENDEBROCK 
ve (Signature of requier reporting senior {f report is concurrent) ( 
7 


WU. , GOVERNMENT PRINTING OFFICE = 16——70100-2 
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MAVPERS-310 (REV, 3-94) 


DETACHMENT 
OF OFFICER 


— : 
. aston. including wotches, and indicate in parentheses after cach the number o/ months during the reporting period. 7) ment (a in other that 
Meh Rey dee pene oe bn net well established, give oulline of purpose, acope, and significance Of such duties, Jf necessary, use separate sheet Pay (aiken tht jorm, 


Assistant : ir io ‘: 
Member, Manpow 
Public Works Duty Offi 


FOLLOWING TO BE FILLED IN BY THE REPORTING OFFICER: \ Signature of officer reportea on: /s/ Stephen Payson | 
EMPLOYMENT OF COMMAND OURING PERIOO OF THIS REPORT ; 


Public Works Department, Puget Sound Naval Shipyard, Bremerton, Washington | 
13. REFERENCE HERE AND APPEND NY COMMENDABLE OR ADVERSE REPORTS ON THIS OFFICER RECEIVED OURING THE PERIOD OF ‘THIS REPORT 


None 
a 
14, PERFORMANCE OF OUTS (In comparison with other officers of Ais grade and approximate length of serrice, consider the requirements of his dutics and evaluate Ais performance.) 


on 


Outstanding pers Competent and effi. 
formance in most clent Perioeniane 


DN<ANRWO oF 


Ship Handling 

In Administracion 

Abitity to Command 

As Executive or Division Officer 
Duty on a Staff 


16, (a) In comparison with eth of service, how would you designate this officer? 
(b) For thia report perl you have designated In each category of (a). 


A fine officer 
reat value to tbe 


g.__Recently he has shown marked physical improvement resulting from | 
his acceptance of recommendations and his own determination to discipline himself, 


FL, ENDEBROCK CAPT. CEC, USN 79477 Public _W. Officer 
Te 


74 


other officers of his and 
1S. In compartean, with grade and approximate length of service or approximate length of duty assignment, to what degree has tile officer exhibited 


@ PROFESSIONAL KNOWLEDGE (Consider the requirements of his various duty assignments and compare them to his professional knowledge.) 


sider hii icity to handle Jobs of Increased scope and greater bility, to learn ly. r, self .ieny 
(2) PROMOTION POTENTIAL (Consider bit caret eed arty esponsibility, ability rapidly, personality, provement 


er a Le a) a a 


(® REMARKS. Marks In any of the starred (") boxes must be justified in this section with a brief description of the factors which were considered in evaluating the 
officer. The justification should be In concrete and specific terms. 


20. State your estimate of this officer's capacity for original and constructive professional work and Indicate to what degree his performance during this reporting 
period has reflected that capacity. State concrete attainments wherever possible, If not observed, so state. 


CDR Payson shows good cost consciousnez:, He hes shown marked improvement in 
dability and increased interest in extra-curricular activities of the Shipyard. 
He has shown ability to get along well with, and {2 apparently well liked by middle 
management personnel of the Shipyard. 


a S, 
21. (a) Asa general rule, officers should not be shown their fitness reports by the reporting seniors unless the report contains adverse matter, An adverse report 
must be referred for statement pursuant to Article 1701-(8) Navy Regulations. His statement should be attached to this report. 


Has the officer on seen this bi>t O nO. kJ 


/:/ FE. L, Endebrock 
22. DATE FORWARDED 23. 


¢ ure of reporting officer) F 1. ENDEBROCK 
ac (Signature of reguier reporting senior if report is concurrent) @ 


WU. 8. GOVERWMCHT PRINTING OFFICE = 16—70100-3 


15 
[Filed March 30, 1959] 
STIPULATED STATEMENT OF FACTS | 
Subject to objections by either party on grounds of relevancy or 
materiality, the following agreed-on facts are hereby stipulated between 
the parties hereto, by their attorneys. | 
1. Recapitulation of appointment and promotional history, ac- 
cording to the official records of the Department of the Navy, of the 
following individuals: | 
A. Stephen Henry Payson (plaintiff herein) 
B. Mark Henry Jordan | 
C. Herbert Joyce Hartman | 
D. John Joseph Cassidy, | 
A. Stephen Henry Payson 
October 14, 1937 - Appointed Lieutenant (JG), Civil Engineer 
Corps, U. S. Naval Reserve; appointment 
accepted December 29, 1937. | 
January 22, 1941 First reported for active duty. 
January 1, 1942 Promoted to Lieutenant, Civil Engineer Corps, 
Naval Reserve. | 
May 1, 1943 Promoted to Lieutenant Commander, civil 
Engineer Corps, Naval Reserve. | 
July 10, 1945 Promoted to Commander, Civil Engineer 
Corps, Naval Reserve. | 
September 7, 1946 Appointed an officer in the Regular Navy, Civil 
Engineer Corps, with temporary grade of Com- 
mander, permanent grade of Lieutenant (ig), 
pursuant to the Act approved April 18, 1946, 
60 Stat. 92. | 
June, 1949 Appointed to permanent grade of Commander, 
Civil Engineer Corps, Regular Navy. | 
November, 1952 (Fiscal year 1953) He became eligible for con- 


sideration for selection to Captain, Civil En- 


gineer Corps, Regular Navy, and was considered 


76 
for selection to such grade by a selection board 
in that fiscal year and in each succeeding fiscal 
year through the fiscal year 1958. 
B. Mark Henry Jordan 
and 
C. Herbert Joyce Hartman 
June 3, 1937 - Appointed Ensigns in the Line, Regular Navy, 
upon graduation from United States Naval 
Academy. 
July 9, 1940 Promoted to Lieutenant (jg) in the Line, Regu- 
lar Navy, to rank from June 3, 1940. 
July 18, 1940 Appointed Lieutenant (jg), Civil Engineer Corps, 
Regular Navy, with date of rank June 3, 1940; 
appointments accepted August 23, 1940 (Jordan) 
and July 31, 1940 (Hartman). 
January 2, 1942 Promoted to Lieutenant, Civil Engineer Corps, 
Regular Navy. 
July 1, 1943 ; Promoted to Lieutenant Commander, Civil 
Engineer Corps, Regular Navy. 
July 20, 1945 Promoted to Commander, Civil Engineer 
Corps, Regular Navy. 
D. John Joseph Cassidy, Jr. 
June 2, 1938 - Appointed Ensign in the Line, Regular Navy, 
upon graduation from United States Naval 
Academy. 


May 1, 1940 Appointed Ensign, Civil Engineer Corps, Regu- 
lar Navy; appointment accepted May 25, 1940. 
June 2, 1941 Promoted to Lieutenant (jg), Civil Engineer 


Corps, Regular Navy. 
June 15, 1942 Promoted to Lieutenant, Civil Engineer Corps, 
Regular Navy. 
March 1, 1944 Promoted to Lieutenant Commander, Civil 
Engineer Corps, Regular Navy. 
November 5, 1945 Promoted to Commander, Civil Engineer Corps, 
Regular Navy. 


77 
2. When plaintiff was appointed in the Civil Engineer Corps (here- 
inafter abbreviated as C.E.C.), Regular Navy, on September 7, 1946, 
with temporary grade of Commander, his lineal standing with relation 
| 


to the other three officers named above was as follows: 


Date of 
Name Serial No. Temporary Rank | 


Payson 33605 July 10, 1945 

Jordan 33613 July 20, 1945 

Hartman 33614 July 20, 1945 | 

Cassidy 33693 November 5, 1945 
Jordan, Hartman, and Cassidy were all junior to plaintiff in the poder 
listed. | 

3. The Record of Proceedings of the Selection Board for Recom- 
mendation of Officers of the Civil Engineer Corps for Temporary Promo- 
tion to the Grade of Captain, which convened at the Navy Department on 
September 24, 1957, a copy of which is annexed hereto as Annex 1, is, 
by this reference, incorporated into and made a part of this Stipulated 


Statement of Facts. 

4. The Selection Board referred to in 3 above reported to ‘the 
President the names of three officers whose records, in the Board's 
opinion, indicated their unsatisfactory performance of duty in their pres- 
ent grade and, in the Board's opinion, that they would not satisfactorily 
perform the duties of a higher grade. Plaintiff was one of these three 
officers. The names of the other two officers have been deleted from 
Annex 1. | 

5. The"fitness reports" rendered on plaintiff by his superiors 
during his period of service in the rank of Commander, C.E. C., (au- 
thenticated copies of which have previously been filed in this action) were 
the only material before the Board referred to in 3 above, which contained 
material on which the Board's report concerning plaintiff could have been 
based. | 


/s/ Penrose Lucas Albright /s/ Francis L. Young, Jr. 

Attorney for Plaintiff Assistant United States eae 
708 Perpetual Building Attorney for Defendant 
Washington 4, D. C. United States Court House 


Washington, D. C. | 


THE SECRETARY OF DEFENSE 


WASHINGTON 


MEMORANDUM FOR THE PRESIDENT 


October 16, 1957 


I submit for your consideration, and recommend approval thereof, the records 


of proceedings of sixteen naval officer selection boards and examining boards, 


as follows: 


BOARD 
Medical Corps 


Supply Corps 


Chaplain Corps 


Civil Engineer 
Corps 


Dental Corps 


Medical Service 
Corps 


Nurse Corps 
Medical Corps 
Supply Corps 
Supply Corps 


(Wave) 
Chaplain Corps 


Civil Engineer 
Corps 


CONVENING 
DATE 

24 Sep 1957 

24 Sep 1957 


24 Sep 1957 


24 Sep 1957 
24 Sep 1957 
24 Sep 1957 
24 Sep 1957 
24 Sep 1957 
24 Sep 1957 
24 Sep 1957 


24 Sep 1957 


24 Sep 1957 


ACTION 


RECOMMENDED 


Temporary promotion 
to Captain 


Temporary promotion 
to Captain 


Temporary promotion 
to Captain 


Temporary promotion 
to Captain 


Temporary promotion 
to Captain 

Temporary promotion 
to Captain 
Temporary promotion 
to Captain 

Temporary promotion 
to Commander 


Temporary promotion 
to Commander 


Permanent promotion 
to Commander 


Temporary promotion 
to Commander 


Temporary promotion 
to Commander 


PRESIDENT NUMBER 
OF BOARD _ SELECTED 
* 


RADM Walter F. 
James, MC, USN 


RADM Tharles G. 32 
DeKay, SC, USN 


RADM Edward B. 2 
Harp, Jr., CHC, 
USN 


RADM Martin W. 
Kehart, CEC, USN 


RADM Clifford C. 4 
DeFord, DC, USN 


RADM Walter F. 
James, MC, USN 


RADM Walter F. 
James, MC, USN 


RADM Walter F. 
James, MC, USN 


RADM Charles G. 
DeKay, SC, USN 


CAPT Richard L. 
Meyers, SC, USN 


RADM Edward B. 
Harp, Jr., CHC, 
USN 


RADM Martin W. 
Kehart, CEC, USN 


CONVENING ACTION PRESIDENT NUMBER 
BOARD DATE RECOMMENDED OF BOARD SELECTED 


Dental Corps 24 Sep 1957 Temporary promotion RADM Clifford C. 15 
to Commander DeFord, DC, USN 


Medical Service 24 Sep 1957 Temporary promotion RADM Walter F.! 
Corps to Commander James, MC, USN! 


Medical Service 24 Sep 1957 Permanent promotion CAPT Russell L. 
Corps (Wave) to Commander Taylor, MSC, USN 


Nurse Corps 24 Sep 1957 Temporary promotion RADM Walter F. 51 
to Commander James, MC, USN 


The approval of the Secretary of the Navy and the concurrence of the Chief of 
Naval Operations are indicated on each of the attached records of proceedings. 


16 Inclosures 


/s/ Neil McElroy _ 


| 
THE WHITE HOUSE | 
| 


APPROVED: 


/s/ Dwight D. Eisenhower October 17, 1957 
| 
| 
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ge RECORD OF PROCEEDINGS OF A SELECTION BOARD 
\ | AND NAVAL EXAMINING BOARD 
CONVENED AT 
THE NAVY DEPARTMENT, WASHINGTON, D. C. 
Re 24 September 1957 


To recommend officers of the Civil Engineer Corps of the Navy on 
active duty for temporary promotion to the grade of captain and to exam- 
ine those officers recommended for promotion. 

NAVY DEPARTMENT 
Office of the Judge Advocate General 


Oct 4, 1957 
Respectfully submitted to the Secretary of the Navy. 


The record of proceedings of the Board was forwarded by the Chief 
of Naval Personnel recommending approval of the recommendations of 
the Board. 

The proceedings and recommendations of the Board are legal. 

The Chief of Naval Operations has indicated his approval. 


/s/ Chester Ward 
Judge Advocate General of the Navy 


Office of the Secretary 
8 Oct 1957 


Respectfully submitted to the President. 
It is recommended that the report and recommendations of the 


Board be approved. The Chief of Naval Operations has indicated his 


approval. 


/s/ Richard Jackson 
Assistant Secretary of the Navy 
(Personnel and Reserve Forces) 


Approval recommended: _ 
pproval recommended: THE WHITE HOUSE 


Secretary of Defense 
APPROVED: 


FIRST ENDORSEMENT 


Rear Admiral Martin W. Kehart, Civil Engineer Corps, U. S. Navy 
President, Civil Engineer Corps Sel Bd ltr dtd 3 October 1957 


From: 
To: 
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DEPARTMENT OF THE NAVY 
BUREAU OF NAVAL PERSONNEL 
WASHINGTON 25, D. C. 


In Reply Refer To 
Pers-B81-cjb | 


Oct 4, 1957 


Chief of Naval Personnel 
Secretary of the Navy 


Judge Advocate General 


Record of proceedings of a selection poard for the recom- 
mendation of officers of the Civil Engineer Corps of the 
Navy on active duty for temporary promotion to the grade of 
captain and an examining board to examine those oticers 
recommended for promotion, convened at the Navy I epart- 
ment, Washington, D.C., 24 September 1957; forward: ng of 


1. Forwarded, recommending approval. | 


2. Contingent upon the approval of this selection board report Hy the 
President, the Chief of Naval Personnel will initiate the necessary ac- 
tion in the cases of the three (3) officers holding permanent appointments 
in the Regular Navy of less than twenty years of service whose records 
in the Board's opinion indicate their unsatisfactory performance of duty 
in their present grade and in the Board's opinion indicate that they would 
not satisfactorily perform the duties of a higher grade. Title 10, U. S. 
Code 6384 requires that these officers of less than twenty (20) years of 
service reported unsatisfactory by a selection board be honorably dis- 
charged on 30 June 1958 with severance pay. 


/s/ K. Craig 
K. CRAIG 
Acting Chief of 
Naval Personnel 


4 Oct 1957 
MEMORANDUM ENDORSEMENT 


From: Assistant Chief for Plans 
To: Chief of Naval Personnel 


Subj: Statistical analysis of FY 1958 Civil Engineer Corps 
captain selection board 


1. The selections of the subject board are within the numerical limits 
authorized in the precept. 


2. Your approval is recommended. 


Very respectfully, 
/s/ Marshall E. Dornin 


DEPARTMENT OF THE NAVY 
BUREAU OF NAVAL PERSONNEL 
WASHINGTON 25, D. C. 


3 Oct 1957 
Rear Admiral Martin W. Kehart, Civil Engineer Corps, 
U. S. Navy; President, Civil Engineer Corps Selection Board 
The Secretary of the Navy 


(1) Chief of Naval Personnel 
(2) Judge Advocate General of the Navy 


Record of proceedings of a selection board for the recom- 
mendation of officers of the Civil Engineer Corps of the 
Navy on active duty for temporary promotion to the grade 

of captain and an examining board to examine those officers 
recommended for promotion convened at the Navy Depart- 
ment, Washington, D. C., 24 September 1957; forwarding of 


Ref: (a) SecNav precept of 23 Sep 1957 


1. In compliance with paragraph 14 of reference (a), subject record of 
proceedings is forwarded herewith. 


/s/ Martin W. Kehart 
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RECORD OF PROCEEDINGS OF A 
SELECTION BOARD FOR RECOMMENDATION 
OF OFFICERS OF THE CIVIL ENGINEER CORPS 
OF THE NAVY ON ACTIVE DUTY FOR TEMPORARY PROMOTION 
TO THE GRADE OF CAPTAIN 


CONVENED AT 
THE NAVY DEPARTMENT 
WASHINGTON, D. C. 


24 SEPTEMBER 1957 


NAVY DEPARTMENT 
WASHINGTON, D.C. 


The board to recommend officers of the Civil Engineer Corps of 
the Navy on active duty for temporary promotion to the grade of captain 


met at 1100 hours, 24 September 1957, pursuant to instructions in the 


precept, appended, marked "A". 


Present: | 


Rear Admiral Martin W. Kehart, Civil Engineer Corps, v Ss. 

Navy, President 
Captain Norman J. Drustrup, Civil Engineer Corps, U. S. Navy 
Captain Howard F. Curren, Civil Engineer Corps, U. S. Navy 
Captain Edward A. Daday, Civil Engineer Corps, U. S. Navy 
Captain Andrew S. Klay, Civil Engineer Corps, U. S. Navy 
Captain Fred M. Mosley, Civil Engineer Corps, U. 8S. Napa Reserve 
Members and 


Lieutenant Claude E. Swecker, Jr., Civil Engineer Corps, U. S. 
Navy, Recorder. | 


The recorder read the precept, appended, marked "A". i 

The recorder was duly sworn by the president of the board. 

Each member of the board was duly sworn by the recorder. 

The recorder read a letter from the Secretary of the Navy, dated 
18 September 1957; subject: 


"Officers of the Civil Engineer Corps of the Navy on A duty 
eligible for consideration for temporary promotion to the joa 
of captain and commander” 


This letter, with its enclosure (1), is appended, marked "Br, 
The recorder stated that such official letters as had been addressed 
to the board, or to the individual members thereof, concerning candidates 
| 
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for selection, had been filed with the records of the officers concerned. 

The members of the board as prescribed in paragraph 1 of the 
precept, appended, marked "A", proceeded to consider the cases of all 
officers of the Civil Engineer Corps of the Navy on active duty eligible 
for consideration for temporary promotion to the grade of captain as 
stated in the letter from the Secretary of the Navy, appended, marked 
"Br, and continued their meetings from day to day. 

The recorder read a letter from the Secretary of the Navy, dated 
2 October 1957; subject: 


"Change in lineal list of officers of the Civil Engineer Corps of 
the Navy on active duty eligible for consideration for promotion 
to the grade of captain” 


This letter is appended, marked "C™. 

The board, having considered the cases of all officers of the Civil 
Engineer Corps of the Navy on active duty eligible for consideration for 
temporary promotion to the grade of captain, as stated in the letter from 
the Secretary of the Navy, appended, marked "B", and after due deliber- 
ation, keeping in mind the directions contained in the precept, appended, 
marked "A", ‘reports that it recommends the following officers for tem- 
porary promotion to the grade of captain: 

Richard T. Pratt 


__Luther S. Reynolds 
Millard H. Aubey 

The board carefully reexamined the cases of all officers in and 
above the promotion zone who are not listed among those recommended 
for promotion, and verified that their names were properly omitted from 
the list of such recommended officers. 

The board, having also considered the cases of all officers of the 
Civil Engineer Corps of the Navy on active duty eligible for consideration 


for temporary promotion to the grade of captain and with less than twenty [ 


years of service, and keeping in mind the instructions contained in the 
precept, appended, marked "A", reports that in its opinion the records 
of the following officers indicate their unsatisfactory performance of duty 


| 
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in their present grade, and in its opinion indicate that they would not 
| 


satisfactorily perform the duties of a higher grade: 


Stephen H. Payson 079498 ! 
* * * * * | 

The board constituted itself a Naval Examining Board, in compli- 
ance with instructions in the precept, and, having deliberated on the 
evidence before it, decided that the professional fitness of the officers 
selected for promotion to perform all the duties of the grade of captain 
to which they might reasonably be expected to be assigned, contingent 
upon the successful completion rf such written examination or profes- 
sional study as may be prescribed by the Secretary of the Navy, has 


been established to its satisfaction. | 
| 


(a) That the board has carefully considered the case of every 


We, the undersigned, do hereby certify. 


officer whose name was furnished the board by the Secretary 
of the Navy. | 

That in the opinion of at least two-thirds of the members, the 
officers described in paragraph 5 of the precept holding per- 
manent appointments in grades above chief warrant officer, 
W-4, in the Regular Navy are, subject to the limitation pre- 
scribed in paragraph 6 of the precept, selected as best fitted 
to assume the duties of the grade of captain. 

That in the opinion of at least two-thirds of the members , the 
officers described in paragraph 5 of the precept who do not 
hold permanent appointments in grades above chief warrant 
officer, W-4, in the Regular Navy are selected as qualified 
for continued active duty in the grade of captain. | 

That in the opinion of at least two-thirds of the members, the 
officers (if any) herein reported in accordance with paragraph 
7 of the precept have records which indicate their unsatis- 
factory performance of duty in their present grade and indi- 
cate that they would not satisfactorily perform the duties of a 
higher grade. | 
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(e) That in the opinion of at least two-thirds of the members, 
those officers recommended for temporary promotion to the 
grade of captain are, contingent upon the successful comple- 
tion of such written examination or professional study as may 
be prescribed by the Secretary of the Navy, professionally 
qualified to perform all the duties of the grade of captain to 
which they might reasonably be expected to be assigned. 

The findings were read aloud in the presence of all members, and 

the report was signed by the members and the recorder. 


/s/ Martin W. Kehart 
Rear Admiral, Civil Engineer Corps, 
U. S. Navy, President 


/s/ Norman J. Drustrup 
Captain, Civil Engineer Corps, 
U. S. Navy 

/s/ Howard F. Curren 
Captain, Civil Engineer Corps, 
U. S. Navy 

/s/ Edward A. Daday 
Captain, Civil Engineer Corps, 
U. S. Navy 

/s/ Andrew S. Klay 

Captain, Civil Engineer Corps, 
U. S. Navy 

/s/ FreadM. Mosley 

Captain, Civil Engineer Corps, 
U. S. Naval Reserve 

/s/ Claude E. Swecker, Jr. 
Lieutenant, Civil Engineer Corps, 
U. §. Navy, Recorder 


The board thereupon adjourned at 1630 on 3 October 1957 to await 


further instructions from the Secretary of the Navy. 
/s/ Martin W. Kehart 
Rear Admiral, Civil Engineer Corps, 
U. S. Navy, President 


/s/ Claude E. Swecker, Jr. 
Lieutenant, Civil Engineer Corps, 
U. S. Navy, Recorder 


DEPARTMENT OF THE NAVY 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D. C. 


23 Sep 1957 
Secretary of the Navy 
ae Admiral Martin W. Kehart, Civil Engineer Corps, 
. S. Navy 


ae convening a selection board for the recommendation 
of officers of the Civil Engineer Corps of the Navy on active 
duty for temporary promotion to the grade of captain and an 
examining board to examine those officers recommended for 
promotion 


1. A selection board is hereby appointed, consisting of yoirselt 
as president and the following additional members, viz: | 


Captain Norman J. Drustrup, Civil Engineer Corps, | 
U. S. Navy : 
Captain Howard F. Curren, Civil Engineer Corps, 
U. S. Navy 
Captain Edward A. Daday, Civil Engineer Corps, 
U. S. Navy 
Captain Andrew S. Klay, Civil Engineer Corps, 
U. S. Navy 
Captain Fred M. Mosley, Civil Engineer Corps, 
U. S. Naval Reserve 


2. Lieutenant Claude E. Swecker, Jr., Civil Engineer Corps, 


U. S. Navy, will act as recorder. | 


3. The board is hereby ordered to convene at the Navy Depart- 
ment, Washington, D. C., at 1000 hours on Tuesday, 24 September 
1957, or as soon thereafter as may be practicable. | 

4. The Chief of Naval Personnel, acting for the Secretary of the 
Navy, shall furnish the board with the names and records of all officers 
of the Civil Engineer Corps eligible for consideration for temporary 
promotion to the grade of captain and shall indicate those who are in 
the promotion zone. | 

5. From among those officers who are eligible for consideration 
for temporary promotion to the grade of captain the board may recom- 
mend not more than three (3) officers. Officers holding permanent 
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appointments in grades above chief warrant officer, W-4, in the Regular 
Navy who are recommended for temporary promotion by the board shall 
be those officers whom it considers best fitted of all those eligible for 
such temporary promotion; officers not holding permanent appointments 


in grades above chief warrant officer, W-4, in the Regular Navy who 


are recommended for temporary promotion by the board shall be those 
officers whom it considers qualified for continued active duty in the 
grade of captain. 

6. From among eligible officers holding permanent appointments 
in grades above chief warrant officer, W-4, in the Regular Navy who 
are junior in lineal rank to the junior officer in the promotion zone, the 
board may recommend as best fitted for temporary promotion a number 
of officers that does not exceed five per cent of the total number of offi- 
cers that the board is authorized to recommend for temporary promotion 
unless that number is less than one, in which case it may recommend 
one such officer. 

”. The board shall also report, from among those officers eligible 
for consideration, the name of each officer with less than twenty years of 
service whose record in its opinion indicates his unsatisfactory perform- 
ance of duty in his present grade and in its opinion indicates that he would 
not satisfactorily perform the duties of a higher grade. 

8. The board is directed that in determining fitness for promotion 
the same weight will be given to service in the Office of the Secretary of 
Defense, and on Joint, Combined or Allied Staffs, and to the evaluation 
reports from that office or those staffs, as to service in the Department 
of the Navy staff and to evaluation reports of departmental officers. 

9. Upon completion of its selections for promotion, the board 
shall constitute itself a naval examining board and shall recommend for 
promotion those selected officers who in the opinion of the board are pro- 
fessionally qualified to perform all the duties of the grade of captain to 
which they might reasonably be expected to be assigned, contingent upon 
the successful completion of such written examination or professional 
study as may be prescribed by the Secretary of the Navy. 
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10. In order to insure correct interpretation of medical records, 
the board may avail itself of the testimony of the Surgeon General of 
the Navy or of such other medical experts in the Navy as it may desire. 
11. The following oath or affirmation shall be administered to 
the recorder by the president of the board: | 


"You, - - -, do solemnly swear (or affirm) that you | will 
keep a true record of the proceedings of this board. " 


The following oath or affirmation shall then be administered by the re- 
corder to the members of the board: ! 


"You, and each of you, do solemnly swear (or affirm) 
that you will, without prejudice or partiality, and having 
in view both the special fitness of officers and the ef- 
ficiency of the naval service, perform the duties imposed 
upon you by law." 


12. The proceedings of the board shall be conducted, insofar as 
may be practicable, in accordance with the provisions of the 1955 Naval 
Supplement to the Manual for Courts- Martial, United States, 19 51. 

13. The report of the board shall be in writing, with the dames 
of the officers recommended for promotion and the names and file 
numbers of the officers, if any, with less than twenty years of service 
whose records in the opinion of the board indicate their unsatisfactory 
performance of duty in their present grade and in its opinion indicate 
that they would not satisfactorily perform the duties of a higher grade, 
entered in the handwriting of the recorder; shall be signed by a the 
members of the board; and shall certify: 

(a) That the board has carefully considered the case of. every 
officer whose name was furnished the board by the Secre- 
tary of the Navy. | 
That in the opinion of at least two-thirds of the members, 
the officers described in paragraph 5 above holding perman- 
ent appointments in grades above chief warrant officer, 
W-4, in the Regular Navy are, subject to the limitation 
prescribed in paragraph 6 above, selected as best fitted to 


assume the duties of the grade of captain. 
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(c) That in the opinion of at least two-thirds of the members, & 
the officers described in paragraph 5 above who do not hold 
permanent appointments in grades above chief warrant offi- 
cer, W-4, inthe Regular Navy are selected as qualified for 
continued active duty in the grade of captain. 
That in the opinion of at least two-thirds of the members, 
the officers (if any) herein reported in accordance with 
paragraph 7 above have records which indicate their unsat- 
isfactory performance of duty in their present grade and 
indicate that they would not satisfactorily perform the duties 
of a higher grade. 
That in the opinion of at least two-thirds of the members, 
those officers recommended for temporary promotion to the 
grade of captain are, contingent upon the successful com- 
pletion of such written examination or professional study 
as may be prescribed by the Secretary of the Navy, pro- 
fessionally qualified to perform all the duties of the grade 
of captain to which they might reasonably be expected to be 
assigned. 
14. The proceedings of the board shall not be disclosed except 
as authorized by the Secretary of the Navy. The recommendations of 
the board may not be disclosed, except as authorized by the Secretary 


of the Navy, until approved by the President. Upon completion of its 
proceedings, but not before ten (10) full days have elapsed, including 
the date of convening of the board, the board shall forward the record 
of its proceedings to the Secretary of the Navy via, first, the Chief of 


Naval Personnel for his recommendation to the Secretary of the Navy 
in the premises and, second, the Judge Advocate General of the Navy 
for review as to the legality of the record of proceedings. 


/s/ Richard Jackson 
Assistant Secretary of the Navy 
(Personnel and Reserve Forces) 
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DEPARTMENT OF THE NAVY 
BUREAU OF NAVAL PERSONNEL 
WASHINGTON 25, D. C. 

In Reply Refer ro 
Pers-B81-cjb | 


18 Sep 1957 | 
| 


Secretary of the Navy 


Rear Admiral Martin W. Kehart, Civil Engineer corps, 
U. S. Navy, President, Selection Board | 


Officers of the Civil Engineer Corps of the Navy on active 
duty eligible for consideration for temporary promotion to 
the grades of captain and commander 


(1) List of officers of the Civil Engineer Corps of the Navy 
on active duty eligible for consideration for temporary 
promotion to the grade of captain 


(2) List of officers of the Civil Engineer Corps of the Navy 
on active duty eligible for consideration for temporary 
promotion to the grade of commander 


(3) List of officers of the Civil Engineer Corps of the Navy 
designated for limited duty eligible for consideration 
for temporary promotion to the grade of commander 

1. There are transmitted herewith as enclosures (1) through (3), 
lists of the names of all officers of the Civil Engineer Corps of the Navy 
on active duty eligible for consideration for temporary promotion to the 
grades of captain and commander. | 


2. The record of each officer eligible for consideration has been 
assembled in the Navy Department and is ready for the Board's inspec- 
tion. 

For the Secretary of the Navy 


| 
/s/ J. L. Holloway, Jr. 
J. L. HOLLOWAY, JR. 
Vice Admiral, U. S. Navy | 
Chief of Naval Personnel — 
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| LINEAL LIST OF 
ALL CIVIL ENGINEER CORPS OFFICERS 
ELIGIBLE FOR CONSIDERATION FOR 
TEMPORARY PROMOTION TO THE RANK OF CAPTAIN 


The promotion zone begins with PRATT, RICHARD T (No. 0035) and 
ends with KURZAWA, CHESTER V. (No. 0039) 


LEGEND 
COLUMN 1 SERIAL NUMBER ON LIST 
COLUMN 2 NAME 
COLUMN 3 DESIGNATION 


Officers with designators in the 5100 series with a "0" for 
the fourth digit are Civil Engineer Corps Officers of the 
Regular Navy. 


Those officers whose fourth digit in the designator ends 
with a "5" are Civil Engineer Corps Officers of the Naval 
Reserve. 


BUPERS INSTRUCTION 1210. 4A dated 15 November 1954 
contains designators for officer personnel. 


COLUMN 4 FILE NUMBER 
This list contains 5 pages. 


LINEAL LIST OF ALL CIVIL ENGINEERING CORPS OFFICERS 
ELIGIBLE FOR CONSIDERATION FOR TEMPORARY PROMOTION 
TO THE RANK OF CAPTAIN 


CONSEC 
NO NAME DESIG FILE NUMBER 


0001 BENSCHEIDT ADOLPH F_ 5100 078438 
0002 LLOYD HOWARD M 5100 158677 
0003 THACKER GERALD Q 5100 078497 
0004 MASON JOHN L 5105 117584 
0005 SMITH RICHARD W 5100 086670 
0006 HAWORTH HAROLD L 5100 077394 
0007 DOBBINS EARL G 5100 077841 
0008 CAIN JOHN H 5100 077965 
0009 JOHNSON LOYS A 5100 077887 
0010 PAYSON STEPHEN H 5100 079498 


CONSEC | 
NO NAME DESIG FILE NUMBER 


0011 OWENS WILLIAM C 5100 086573 
0012 HARTUNG LUTHER H 5100 080400 
0013 ROBINSON JAMES B 5100 084478 
0014 SCHWARTZ JACK W. 5100 086571 
0015  KOLESZAR JOHN 5100 087668 
0016 COOK JOHN w 5100 099533 
0017. SIMANDL CHARLES J 5100 105579 
0018 GRABLE EDWARD F 5100 087439 
0019 LAUTERS VINCENT G 5100 099037 
0020 DUELFER RUDOLF JR 5100 087687 
0021 MCGRAIL CLIFFORD E5100 087582 
0022 #$KELLY FRANCIS B 5100 087770 
0023 BROOKS BOYD S 5100 078014 
0024. MCGLASHEN THOMAS B_ 5100 114006 
0025 RICHARDSON JOHN W 5100 078141 
0026 MARTYN OGDEN J 5100 117871 
0027 STANIUNAS JOHN F 5100 079383 
0028 GROGAN JOHN P 5100 079412 
0029 ROTH ARTHUR T 5100 079653 
0030 ERICKSON CARL A 5100 081833 
0031 HUHS ROY E 5105 087698 
0032 THOMPSON WILLIAM E5100 105003 
0033 BARRETT GEO A 5100 134061 
0034 BOWERS WILLIAM C 5100 114987 
BEGINNING OF 
PROMOTION ZONE | 
PRATT RICHARD T 082443 
REYNOLDS LUTHER S 082783 
AUBEY MILLARD H 128563 
BYRNES WILLIAM J 107822 
KURZAWA CHESTER J 082325 
END PROMOTION ZONE ! 


CONSEC 
NO NAME DESIG 


0040 DOYLE THOMAS J 5100 
0041 SMITH IRWIN M 5100 
0042 YANKEY WILLIAM R 5100 
0043 SAUNDERS LOUIS N JR 5100 
0044 WOODING ROBERT R 5100 
0045 NORCROSS WILLIAM E 5100 
0046 RAIT DONALD M 5100 
0047 PASQUALINO PHI P SR 5105 
0048 GROWER RICHARD M 5105 
0049 MCCRAW CABE O 5105 
0050 FORBESS ORDIS E 5100 
0051 RAYMOND JOHN M JR 5100 
0052 HERRING INGRAM L 5100 
0053 STAMP THOMAS L 5100 
0054 UPDEGROVE JACOB W 5100 
0055 COOKE FREDERICK A F_ 5100 
0056 BARNETT THOMAS E 5100 
0057 PINKERTON RICHARD D_ 5100 
0058 MCLELLON WALDRON M_ 5100 
0059 COCKE THOM B P 5100 
0060 MERDINGER CHARLES J 5100 
0061 THOMAS OBERT E JR 5100 
0062 MONTGOMERY WILLIA A 5105 
0063 NEUMANN ARTHUR C 5100 
0064 MILLER ALLEN J 5105 
0065 VALENTINE WILLIAM J- 5100 
0066 ROOKE DONALD R 5100 
0067 STEVENS VICTOR G 5100 
0068 WHITNEY HERBERT W 5105 
0069 WING WILLIAM C 5105 
0070 MOSHER EDWIN I 5105 


FILE NUMBER 
122938 
129078 
084482 
085262 
085202 
084486 
087469 
183515 
205786 
126108 
134713 
135211 
138228 
158371 
154163 
099199 
099071 
100645 
100163 
100143 
100153 
100152 
208125 
100809 
138086 
128758 
100477 
105366 
237022 
239825 
242202 


CONSEC | 
NO NAME FILE NUMBER 


0071 WRIGHT JOHN S 244975 
0072 SMART ROBERT F 245375 
0073 TWICHELL NATHANIE H 253609 
0074 GOODWIN ERNEST R 134482 
0075 ODONNELL PAUL R 139152 
0076 COMPTON CHARLES C 147828 
0077 RALPH EARL J 148255 
0078 ROTH ALFRED A JR 159793 
0079 CULLEY MILTON H 105311 
0080 SPARKS ROBERT E 105498 
0081 CULP DENNIS KING 105481 
0082 WRIGHT JAMES A JR 086940 
0083 URQUHART JAS B 104994 
0084 MCFARLAND WILBURN J 107923 
0085 MURPHY THOMAS C 097872 
(0086 YOUNG JAMES C 108517 
0087 JOHNSON HENRY J 084550 
0088 STEVENS HARRY JR 108125 
0089 MALEY WILLIAM T JR 105354 
0090 SMITH SPENCER R 107224 
0091 TAYLOR HAROLD I JR 108667 
0092 THOMPSON GEORGE H 261186 
0093 HARVEY NORMAN C 141798 
0094 SWAIN FREDERICK W 142596 
0095 EUSTIS ERNEST L JR 200839 
0096 COSGROVE JOHN D 2ND 213276 
0097 HUGILL HARRY S 122364 
0098 HUEY ARTHUR S JR 131741 
0099 MURRELL DRUE L 247223 
0100 DRENNON RALEIGH E 159726 
0101 DEEMS NYAL W 109067 


CONSEC 
NO NAME FILE NUMBER 


0102 CROSS JAMES F 260296 
0103 GORDON ROB CRAWFORD 262238 
0104 FLYNN WILLIAM F ; 275632 
0105 MEYER GEORGE E 275701 
0106 PARKER FREDERICK S 275706 
0107 MCCAFFREY WILLIAM T 159955 
0108 MCALLISTER JOHN A 108046 
0109 CONA PETER AC 150275 
0110 STOREY DONALD G 149904 
0111 WITHERELL ROGER G 298834 
0112 CONNOLLY DANIEL E 191079 
0113 GRAHAM THEODORE R 178414 
0114 BLISS PERCY H 192195 
0115 GILL SAMUEL C JR 194123 
0116 STONE THOMAS B 195715 
0117 CARTELLI ANTHONY R 133479 
0118 CLAMPET WILLIAM T 105604 
0119 URLASS CHARLES K 105880 
0120 WILLS HARRY C 109772 
0121 BRAHENEY JOSEPH R 113835 
0122 TREGONIS VERNE M 115274 
0123 HIEGEL JAMES A 114144 
0124 SPALDING ELMER T 113895 

124 


DEPARTMENT OF THE NAVY 
BUREAU OF NAVAL PERSONNEL 
WASHINGTON 25, D. C. 


In Reply Refer To 
Pers-B81-cjb 


2 Oct 1957 


Secretary of the Navy 


Rear Admiral Martin W. Kehart, Civil Engineer Corps, 
U. S. Navy 


Change to lineal list of officers of the Civil Engineer Corps 
of the Navy on active duty eligible for consideration for 
promotion to the grade of captain 


(a) SecNav ltr dtd 18 September 1957 


1. It is directed that the below named officers be deleted from 


enclosure (1) of reference (a). 


LINEAL NO. NAME FILE NO/DESIG. 


0031 HUHS, Roy E. 087698/5105 
0075 WRIGHT, John S. 244975/5105 


For the Secretary of the Navy 
/s/ 3. L. Holloway, Jr. 


J. L. HOLLOWAY, JR. 
Vice Admiral, U. S. Navy 
Chief of Naval Personnel 
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STAFF CORPS SELECTION ANALYSIS 


corps Civil Engineer Corps 


FISCAL YR. 1958 


Senior to the Promotion Zone In the Promotion Zone Junior to the SUMMARY 
TO GRADE OF CAPTAIN Promotion Zone 


o/o of Tota ; TotalNo, Rec- 
DATE CONVENED 9 /2 4 /57 Number Number Selections |No,Recom4|Maxm., No,| Total No.| Final o/o | ommended for 
——o Eligible [Selected | Col (2)=0/ mended for|| Eligible |Selected 1, (6)s0/9 mended fos] Selected|Authorized |mended for|iselections |Selected |Selected | Separation 


Cold) | Separation 


——= |.|.|.|.|.|.| ee 


Ce ee re ee ee eee ee ee ae eae ee 


SUBMITTED: 


CHARLES E. SWECKER, JR., LT. CEC, USNSignature of 


ecorder 
(SEE REVERSE SIDE FOR INSTRUCTIONS) 
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[Filed September 25, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STEPHEN H. PAYSON, 
Plaintiff, 

v. Civil Action No. 1670-58 

THOMAS S. GATES, JR., 


Defendant. 


7? 


MOTION FOR SUMMARY JUDGMENT 

Comes now the defendant by his attorney, the United States 
Attorney, and respectfully moves the Court for summary judgment 
herein, for the reason that the pleadings, affidavits, stipulations and 
exhibits on file show that there is no genuine issue as to any material 
fact and that the defendant is entitled to judgment as a matter of law. 
There is attached hereto, and made a part hereof, as Government's 
Exhibit No. 1, the affidavit of H. P. Smith, Vice-Admiral, United 
States Navy, the Chief of Naval Personnel, setting forth facts pertinent 
to the case. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Francis L. Young, Jr.' 
Assistant United States Attorney 


[Certificate of Service] 


[Filed September 25, 1959] GOVT'S EXHIBIT NO. 
Affidavit 


Commonwealth of Virginia is 
County of Arlington, 


This day before me, Commander Homer A. Walkup, U. §. Naval 
Reserve, a legal officer serving on active duty and having the general 
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powers of a notary public with respect to other members of the Armed 
Forces, pursuant to section 936 of Title 10, U. S. Code, appeared, in 
the County and Commonwealth aforesaid, Vice Admiral H. P. Smith, 
U. S. Navy, personally known to me, who, being duly sworn, deposes 
and says: 

(1) That he is the Chief of Naval Personnel and Chief of the Bureau 
of Naval Personnel in the Department of the Navy; 

(2) That his duties and responsibilities as Chief of Naval Person- 
nel include custody of records relating to service of members and former 
members of the U. S. Navy and U. S. Naval Reserve; supervision over 
the filing of material in such records in the ordinary course of official 
business and maintenance of material thus filed; and administration of 
statutes pertaining to procurement, promotion, and separation of officers 
of the U. S. Navy and U. S. Naval Reserve; 

(3) That records filed and maintained as aforesaid indicate that, 
as of October, 1957, the month during which a selection board reported 
plaintiff as unsatisfactory pursuant to section 6384 of Title 10, U. S. 
Code, John Joseph Cassidy, Jr., Mark Henry Jordan, and Herbert Joyce 
Hartman, among others, were officers in the Civil Engineer Corps of the 
Navy, who were originally appointed as ensign or lieutenant (junior grade) 
in the Civil Engineer Corps of the Navy pursuant to authority other than 
that contained in the Act of April 18, 1946, and who: (a) had not lost 
numbers or precedence; and (b) were, or at any time had been, junior to 
plaintiff for the purposes of eligibility for promotion and selection for 
promotion during plaintiff's one and only period of continuous service on 
the active list; 


(4) That diligent search of records filed and maintained as afore- 


said has failed to reveal any officer of the Civil Engineer Corps who was, 
or at any time had been, junior to Commander PAYSON during PAYSON's 
latest period of continuous service on the active list, from September 7, 
1946, to June 30, 1958, who has a date of total commissioned service as 
defined in subsection (a) of section 6388 of Title 10, earlier than June 30, 
1940. 
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Given under my hand this twenty first day of September, 1959. 
/s/ BH. P. Smith | 
Vice Admiral, USN 
Chief of Naval Personnel 
Taken, sworn to, and subscribed before me in the Commonwealth 
and County aforesaid, this 21st day of September, 1959. | 


/s/ Homer A. Walkup | 
Commander, U. S. Naval Reserve 


ORDER 
SUBSTITUTING PARTY DEFENDANT 


i 
[Filed October 16, 1959] | 
i 


| 

This 16th day of October, 1959, upon consideration that the com- 
plaint herein is for a Declaratory Judgment directed against Thomas Ss. 
Gates in his capacity as Secretary of the Navy and that within the six 
months past, William B. Franke has been duly appointed and confirmed 
as Secretary of the Navy in the stead of Mr. Gates, and that the action 
which plaintiff seeks to have declared a nullity has not been rescinded, 


and it otherwise appearing proper under Rule 25(d) of the Federal Rules 
of Civil Procedure for the United States District Court, it is ! 
ORDERED that William B. Franke, who has succeeded Thomas S. 
Gates as Secretary of the Navy, be brought upon the record in the place 
and stead of said Thomas S. Gates and made party defendant in this ac- 


tion. 


/s/ R. B. Keech 


No objection. 


/s/ Penrose Lucas Albright 
Attorney for Plaintiff 


/s/ Francis L. Young, Jr. 
Attorney for Defendant 
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[Filed October 20, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Stephen H. Payson, ) 
Plaintiff 
v. Civil Action No. 1670-58 


William B. Franke, 
Defendant 


Plaintiff 
v. Civil Action No. 2204-59 


William B. Franke, 


) 

) 

) 

) 

James B. Robinson, ) 
) 

) 

) 

) 

Defendant ) 


MOTION TO CONSOLIDATE CIVIL ACTIONS NUMBERS 
1670-58 and 2204-59, AND 


PLAINTIFF PAYSON'S CROSS-MOTION FOR SUMMARY JUDGMENT 


Plaintiffs Payson and Robinson in cases numbers 1670-58 and 
2204-59, respectively, move the Court to consolidate their cases and 
to order them to be heard together for the following reasons: 

1. That both plaintiffs, formerly regular commanders, Civil 
Engineer Corps, U. S. Navy, were discharged from the Navy as a re- 
sult of the recommendations of the same Navy selection board, and were 
the only officers discharged as a result of said selection board's action. 

2. That both plaintiffs allege that the selection board's action in 
each of their cases was without adequate basis and arbitrary, and seek 
a declaratory judgment that the action in their respective cases is void. 

3. That the question is primarily one of law, that the same law 


is germane to both cases, and the two cases could be heard most ad- 


vantageously as one case. 

4. That the cases are properly joinable, and if heard as one 
case will save the time and expense of two hearings, without affecting 
the merits of either. 

Plaintiff Payson in case No. 1670-58 further moves the Court 
as follows: 
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| 
1. That the Court enter, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, a summary judgment for the relief, or alternative relief, 
demanded in the complaint, as amended, on the ground that there is no 


genuine issue as to any material fact and that the plaintiff is entitled toa 


judgment as a matter of law; or in the alternative, 
2. If summary judgment is not rendered in plaintiff's favor upon 
the whole case or for the relief asked and a trial is necessary, that the 
Court, at the hearing on the motion, by examining the nleadtigs and the 
evidence before it and by interrogating counsel, ascertain what material 
facts are actually and in good faith controverted, and thereupon make an 
order specifying the facts that appear without substantial controversy 
and directing such further proceedings in this action as are just. 
This motion is based upon: | 
(a) The stipulated statement of facts entered herein which, 
inter alia, stipulates the service of plaintiff and contemporary 
officers of the Navy and that the "fitness reports" rendered on 
plaintiff by his superiors during his service as Commander were 
the only material upon which the Navy selection board's report, 
pursuant to which plaintiff was discharged, could have been based. 
(b) The copy of plaintiff's "fitness reports", upon which 
plaintiff's discharge was ostensibly based, entered herein by 
stipulation of counsel. | 


(c) Admissions of defendant in his answer. 


A Brief of Points and Authorities in support of the motions herein 
and in opposition to Defendant's Motion for Summary Judgment) is attach- 
ed hereto. | 

/s/ Penrose Lucas Albright 
Attorney for Plaintiffs | 
708 Perpetual Building 
Washington 4, D. C. 


I hereby certify that I mailed, postage prepaid, copies of the 
above Motion to Consolidate and Motion for Summary Judgment, together 
with the annexed Statement of Points and Authorities, to the United States 
| 
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Attorney, Attention: Francis L. Young, Jr., U. S. Court House, Con- 
stitution Avenue and John Marshall Place, Washington, D. C., to the 
United States Attorney, Department of Justice, Washington, D. C.; and 
to the Secretary of the Navy, Navy Department, Washington, D. C., on 
the 20th day of October, 1959. 


/s/ Penrose Lucas Albright 
Attorney for Plaintiff 


[Filed October 27, 1959] 


Civil Action No. 
1670-58 


Affidavit 


Commonwealth of Virginia ) Ae 
County of Arlington, ) 


This day before me, Commander Homer A. Walkup, U. S. Naval 
Reserve, a legal officer serving on active duty and having the general 
powers of a notary public with respect to other members of the Armed 
Forces, pursuant to section 936 of Title 10, U. S. Code, appeared, in 
the County and Commonwealth aforesaid, Vice Admiral H. P. Smith, 

U. S. Navy, personally known to me, who, being duly sworn, deposes 
and says: 

(1) That he is the Chief of Naval Personnel and Chief of the Bu- 
reau of Naval Personnel in the Department of the Navy; 

(2) That his duties and responsibilities as Chief of Naval Person- 
nel include custody of records relating to service of members and 
former members of the U. S. Navy and U. S. Naval Reserve; super- 
vision over the filing of material in such records in the ordinary course 
of official business and maintenance of material thus filed; and admin- 
istration of statutes pertaining to procurement, promotion, and separa- 
tion of officers of the U. S. Navy and U. S. Naval Reserve; 

(3) That records filed and maintained in the ordinary course of 
official business, in the official custody and under the official super- 
vision of the affiant, reveal that during the period from 1 July 1948 
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through 30 June 1958, 198 officers of the Navy or Naval Reserve were 
reported by selection boards as officers whose reports and records, in 
the opinion of the boards concerned, indicated unsatisfactory performance 
in their present grades and that they would not satisfactorily perform 
the duties of a higher grade; | 
(4) That an examination of fitness report records of the 198 offi- 
cers aforesaid discloses that 38, or nearly 20%, had no fitness report 
in their records which was expressly denominated as "unsatisfactory." 
Given under my hand this thirtieth day of September, 1959. 


/s/ H. P. Smith 
Vice Admiral, USN 
Chief of Naval Personnel 


Taken, sworn to, and subscribed before me in the Commonwealth 

and County aforesaid, this 30th day of September, 1959. 
/ s/ Homer A. Walkup 
Commander, U. S. Naval Reserve 
I hereby certify that service of the foregoing Affidavit was made 
upon plaintiff by mailing a copy thereof to his attorney, Penrose Lucas 
Albright, Esquire, 708 Perpetual Building, Washington 4, D. C. 
27th day of October, 1959. 


/s/ Francis L. Young, Jr. 
Assistant United States Attorney 


[Filed November 2, 1959] 
Affidavit 


Commonwealth of Virginia is 
County of Arlington, | 

This day before me, Commander Homer A. Walkup, U. g. Naval 
Reserve, a legal officer serving on active duty and having the general 
powers of a notary public with respect to other members of the Armed 
Forces, pursuant to section 936 of Title 10, U. S. Code, appeared, in 


the County and Commonwealth aforesaid, Vice Admiral H. P. Smith, 
| 
| 
| 
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U. S. Navy, personally known to me, who, being duly sworn, deposes 
and says: 

(1) That he is the Chief of Naval Personnel and Chief of the Bu- 
reau of Naval Personnel in the Department of the Navy; 

(2) That his duties and responsibilities as Chief of Naval Person- 
nel include custody of records relating to service of members and former 
members of the'U. S. Navy and U. S. Naval Reserve; supervision over 
the filing of material in such records in the ordinary course of official 
business and maintenance of material thus filed; and administration of 
statutes pertaining to procurement, promotion, and separation of offi- 
cers of the U. S. Navy and U. S. Naval Reserve; 

(3) That in administering subsection (a) of section 6384 of Title 
10, U. S. Code, and its predecessor statute, sections 309(c) and 312(h) 
of the Officer Personnel Act, approved August 7, 1947, former Title 
34, U. S. Code, sections 306d(c)(2) and 410j(h), the term "20 years of 
service" has been consistently interpreted as meaning 20 years of “total 
commissioned service, ' as specially defined in section 6388; this inter- 
pretation was made by the Judge Advocate General of the Navy in an 
opinion dated November 24, 1948, recorded in Court Martial Order 
Number 1 of 1949, at page 12 et seq.; 

(4) That in administering section 6388 of Title 10, U. S. Code, 
and its predecessor statute, section 202(d)(1) of the Officer Personnel 
Act, approved August 7, 1957, former Title 34, U. S. Code, section 
3b(dX{1), the term "total commissioned service" in the case of an officer 
of a staff corps has been consistently interpreted as including only serv- 
ice in his corps, and as not including any prior service in the line; this 
interpretation was made by the Judge Advocate General of the Navy in an 
opinion dated January 13, 1949, recorded in Court Martial Order Number 
2, 1949, at page 40; 

(5) That the following language in subsection 202(d)(1) of the Offi- 
cer Personnel Act of 1947 (former Title 34, U. S. Code, subsection 
3b(dX(1)), to-wit, "Each other officer shall be deemed to have for these 


7 


purposes as much total commissioned service as any officer described 
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above. . . whois, or shall have been junior to such other officer in his 
corps. . . Since the date of the latter's first appointment to permanent 
commissioned rank in the Regular Navy, " (emphasis supplied) has been 
consistently interpreted as giving an officer appointed in a staff corps 
pursuant to an Act approved April 18, 1946, the same total commis- 
sioned service as the officer in his corps junior to him who has the 
maximum total commissioned service; that in codifying the quoted 
language in section 6388 of Title 10 the foregoing interpretation was 
embraced in the codification, and section 6388 provides that, "Each 
other commissioned officer on the active list of the Navy in ihe 
corps is considered to have the same total commissioned service. . 
as the officer in his corps. . . having the maximum total commissioned 
service who ___. . . is, or at any time has been, junior to the other 
officer. . .™. 

Given under my hand this thirtieth day of September, 1959. 


/s/ H. P. Smith | 
Vice Admiral, USN 
Chief of Naval Personnel 


Taken, sworn to, and subscribed before me in the Commonwealth 
and County aforesaid, this 30th day of September, 1959. | 


/s/ Homer A. Walkup | 
Commander, U. S. Naval Reserve 


[Filed November 6, 1959] Civil Action No. 1670-58 
Civil Action No. 2204-59 


ORDER ! 
These matters having come on before the Court on the motion of 
the plaintiff in each case to consolidate the two cases, and the Court 
having considered the same together with the defendant's memorandum 
in opposition thereto and the oral argument of counsel, it is bythe 
Court this 6th day of November, 1959, 


ORDERED that the motions to consolidate be and they are hereby 


denied. 
/s/ Burnita Shelton Matthews 
UNITED STATES DISTRICT JUDGE 


[Certificate of Service] 


[Filed November 6, 1959] 
Civil Action No. 1670-58 


ORDER 
This matter having come on before the Court on the motion of the 
defendant for summary judgment and the cross-motion of the plaintiff 
for summary judgment, and the Court having considered the same, to- 
gether with the memoranda of points and authorities in support thereof, 
and the pleadings, stipulations, affidavits and administrative records 
on file herein, it is by the Court this 6th day of November, 1959, 


ORDERED that the defendant's motion for summary judgment be 
and it is hereby granted, and it is 

FURTHER ORDERED that the plaintiff's cross-motion for sum- 
mary judgment be and it is hereby denied, and it is 

FURTHER ORDERED that the amended complaint herein be and 


it is hereby dismissed. 


/s/ Burnita Shelton Matthews 
UNITED STATES DISTRICT JUDGE 


[Certificate of Service] 


[Filed December 31, 1959] 


NOTICE OF APPEAL 
Notice is hereby given that Stephen H. Payson, the above named 
plaintiff, hereby appeals to the United States Court of Appeals for the 


District of Columbia from the order granting defendant's motion for 
summary judgment, denying plaintiff's cross-motion for summary 
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judgment, and final judgment in dismissing the complaint herein| 


entered 


on the docket in this action on November 6, 1959. 


/s/ Penrose Lucas Albright 
Attorney for Appellant, Stephen H. Payson 
708 Perpetual Building 
Washington 4, D. C. 
DI-7-3735 


OF COUNSEL | 
Mason, Mason and Albright 
[Certificate of Service] 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,554 | 
STEPHEN H. PAYSON Appellant, 


Vv. H 
WILLIAM B. FRANKE, Secretary of the Navy Appellee. 


COUNTERDESIGNATION OF RECORD TO BE 
PRINTED IN THE JOINT APPENDIX | 


Comes now appellee by its attorney, the United States Attorney, 
and pursuant to Rule 16(b) of the General Rules of the Court hereby 
counterdesignates the following portions of the record in this case on 


appeal to be printed as part of the joint appendix: | 


1. Government's Exhibit 1, annexed to defendant's motion for 

summary judgment (Appellant's No. 7). | 

_ Affidavit of Vice Admiral H. P. Smith, dated September 30, 
1959, and filed in the District Court October 27, 1959. 


Affidavit of Vice Admiral H. P. Smith, dated September 30, 
1959, and filed in the District Court on November 2, 1959. 


This counterdesignation. 
/s/ Oliver Gasch 
United States Attorney 


/s/ Carl W. Belcher | 
Assistant United States Attorney 


/s/ Nathan J. Paulson | 
Assistant United States Attorney 


[Certificate of Service] 
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BRIEF ce ropL mumNeAT. APPENDIX 
“FOR APPELLEE 
- Bnited States Court of apa 


BOE Seer DISTRICT bee COLUMBIA crmcurr 


No. 15554 : 


Srapaun H. PAYSON, APPELLANT 
ae ees | 
a Waisaaac B. Braves, Seoumnany or vas Nave, arrszizn 


‘apenas PROM THE: UNITED. STATES aes oouRT TOR THE 
DISTRIOT OF COLUMBIA, 
OLIVER GASCH, 
Ynited States Attorney, 
CARL: ‘W. BELCHER, 
DANIEL J. McTAGUE, 
~ Assistant oe Btates Attorneys. 


United States Court of sAppea 
For. the 


“District of ‘Colur mdia Circuit 


ae | Bee 41 1960 


No. 15554 
QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Did appellant have 20 years of service within the mean- 
ing of 10 U.S.C. § 6384 so as to be immune from involuntary 
separation from the Navy? 

2. Assuming that appellant was not immune from involun- 
tary separation under 10 U.S.C. § 6384, does this Court have 
jurisdiction to review the opinion of a Navy Selection Board 
that appellant’s performance was unsatisfactory and his record 
indicated he would not satisfactorily perform the duties of a 


higher grade? 

3. Assuming that appellant could be separated from the 
Navy under 10 U‘S.C. § 6384 and that this Court has jurisdic- 
tion to review the Navy Selection Board’s opinion that appel- 
lant’s performance was unsatisfactory, was the Board’s opin- 
ion arbitrary and capricious? 


(I) 


547050—60——1 


Counterstatement of the Case. 

Statutes involved. 

Summary of Argument. 

Argument: 

I. Appellant Had Less Than Twenty Years Of Service Within 
The Meaning Of 10 U.S.C. § 6884 

A. Historical Background Of Naval Personnel Problems... 
B. Legislative And Administrative Solutions Of The 


TABLE OF CASES 


Creary v. Weeks, 259 U.S. 336 (1922) affirming Weeks v. United States 
ex rel Creary, 51 App. D.C. 195, 277 F. 594 (1922)_--- 

Orloff v. Willoughby, 345 U.S. 83 (1953) 

Reaves v. Ainsworth, 219 U.S. 296, 304.. 


OTHER REFERENCES 


Title 10, United States Code: 
890. 


Act of June 23, 1958, 52 Stat. 947 

Court Martial Order No. 1, 1949, p. 12 

Court Martial Order No. 2, 1949, p. 40--- 

Officer Personnel Act, 61 Stat. 816 (1947) 

Naval Reserve Act, 1946 

Act of April 18, 1946, Sec. 1, 60 Stat. 92. 

Report of the Committee of the Judiciary (Report No. 2844, 84th 
Cong., 2d Sess.) ..-------------------- 2-2-2 =e nnn eee nnn 

37 Comp. Gen. 747 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15554 


SrepHen H. Payson, APPELLANT 
Vv. 


Wrttam B. Franke, SECRETARY OF THE NAVY, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
: DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On September 24, 1957, a board was convened to consider 
appellant and about 125 other commanders in the United 
States Navy for selection for promotion to the rank of captain. 
There were three vacancies to be filled in the rank of captain. 
The board, pursuant to Section 6384, Title 10, United 
States Code, reported that in the opinion of at least two- 
thirds of its members the records of three officers, in- 
cluding appellant, “indicate their unsatisfactory performance 
of duty in their present grade, and * * * indicate that they 
would not satisfactorily perform the duties of a higher grade.” 
(J.A. 84-85.) The board’s report was concurred in by the 
Chief of Naval Operations and approved by the Secretary of 
the Navy, the Secretary of Defense and finally, on October 17, 
1957, by the President. Appellant was given notice of this 
action and informed that he would be discharged on June 30, 
1958. His request that his discharge be suspended by the Sec- 


(1) 


2 


retary of the Navy was refused. He then obtained from the 
District Court a temporary restraining order against the Secre- 
tary but his motion for a preliminary injunction was denied and 
appellant was discharged on July 18, 1958. After a hearing on 
cross-motions for summary judgments, the District Court 
denied appellant’s motion and dismissed the case. From this 
dismissal appellant now seeks relief. 

Section 6384(a) of Title 10, United States Code, directs a 
selection board to examine for indications of unsatisfactory 
performance and indications that performance in a higher 
grade would not be satisfactory the records of all officers eligible 
to be considered for promotion with “less than twenty years 
service”. The threshold controversy in this case revolves 
around the meaning of “twenty years of service” as used in this 
section. Appellant is considered to have at least the same 
length of “total commissioned service” as one Mark Henry 
Jordan. 10 US.C. § 6388(a)(b). This is in accordance with 
the policy of the Navy, as approved by Congress, of keeping on 
an approximately equal level for promotion and separation 
purposes those who have been in the Navy or in a particular 
staff corps for approximately the same length of time and also 
not to discriminate among officers by reason of their status 
before they came to the Regular Navy or to a particular staff 
corps. 

The prior service records of appellant and Jordan are 
outlined below: 


A. STEPHEN HENRY PAYSON 


14 October 1937—Appointed Lieutenant (junior grade) in the 
Civil Engineer Corps of the U.S. Naval Reserve; accepted 
appointment and executed oath of office 29 December 
1937. 

22 January 1941—Reported for active duty. 

1 January 1942—Promoted to Lieutenant. 

1 May 1943—Promoted to Lieutenant Commander. 

10 July 1945—Promoted to Commander. 

7 September 1946—Appointed in the Regular Navy, pursuant 
to an Act approved April 18, 1946. 
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B. MARK HENRY JORDAN 
C. HERBERT JOYCE HARTMAN 


(Pertinent data identical for both officers) 


3 June 1937—Appointed Ensign in line of Regular Navy fol- 
lowing graduation from US. Naval Academy. 

9 July 1940—Promoted to Lieutenant (junior grade) in the 
line to rank from 3 June 1940. 

18 July 1940—Appointed Lieutenant (junior grade), Civil 
Engineer Corps, U.S. Navy with date of rank 3 June 1940. 
Accepted such appointment 23 August and 31 July 1940, 
respectively. 

2 January 1942—Promoted to Lieutenant, Civil Engineer 
Corps. 

1 July 1943—Promoted to Lieutenant Commander, Civil 
Engineer Corps. 

20 July 1945—Promoted to Commander, Civil Engineer Corps. 

At the time Cdr. PAYSON was appointed in the Civil Engi- 
neer Corps of Regular Navy (7 September 1946) his lineal 
standing relative to the other officers named above was as 
follows: 

Name Signal No. Date Temporary Rank 
Stephen H. PAYSON 10 July 1945 
Mark H. JORDAN 20 July 1945 
Herbert J. HARTMAN 20 July 1945 


STATUTES INVOLVED 


Title 10, U.S. Code, Section 6384(a) provides: 


(a) Each selection board convened under chapter 
543 of this title to recommend officers for promotion 
shall report, from among those officers eligible for con- 
sideration, the name of each officer with less than 20 
years of service whose record, in the opinion of the 
board, indicates his unsatisfactory performance of duty 
in his present grade, and, in the opinion of the board, 
indicates that he would not satisfactorily perform the 
duties of a higher grade. 
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Title 10, U.S. Code, Section 6388(a), (b)(1) and (b) (2) 
provides: 

(a) For the purpose of the preceding sections of this. 
chapter, the total commissioned service of each officer 
originally appointed in the grade of lieutenant (junior 
grade) or ensign in any staff corps of the Navy, who 
has since that appointment served continuously on the 
active list of the Navy, is computed from June 30 of 
the fiscal year in which he accepted that appointment. 
However, this subsection does not apply to officers ap- 
pointed under the Act of April 18, 1946, ch. 141 (60 
Stat. 92). 

(b) Each other commissioned officer on the active 
list of the Navy in any staff corps is considered to have 
the same total commissioned service for the purpose of 
the preceding sections of this chapter as the officer in: 
his corps described in subsection (#) having the maxi- 
mum total commissioned service who— 

(1) has not lost numbers or precedence; and 

(2) is, or at any time has been, junior to the other 
officer for the purposes of eligibility for promotion and 
selection for promotion during that other officer’s latest 
period of continuous service on the active list. 


SUMMARY OF ARGUMENT 
I 


The “twenty years of service” within which a Navy officer 
may be reported by a selection board as unsatisfactory in the 
performance of his duty and unlikely to perform satisfactorily 
the duties of a higher grade are twenty years of “total com- 
missioned service.” For a staff corps officer “total commis- 
sioned service” begins on June 30 of the fiscal year in which 
he accepts his appointment as ensign or lieutenant (j.g.) in the 
corps, even though he may have previously served as an officer 
of the line. This is the interpretation of the phrases made by 
the Judge Advocate General of the Navy prior to the codifica- 
tion of laws relating to the armed services. The reason for this 
interpretation was that any other would discriminate against 
officers by reason of their status before they entered the Regular 
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Navy Staff Corps. Such discrimination was precisely what 
Congress expressly intended to avoid. The codification of 
1956 expressly disclaimed any intention to make substantive 
changes in the law or to upset prior administrative interpre- 
tations of the law. Appellant’s twenty years of service are 
determined by the “total commissioned service” of one Mark 
Henry Jordan. Jordan had less than twenty years of service 
in the Civil Engineer Corps when appellant was considered by 
the selection board and was discharged. For that reason ap- 
pellant also had less than twenty years of service at the time 
and it was proper for the board to consider whether his per- 
formance was unsatisfactory. 


a8 


The courts have rebuffed all attempts to have them review 
the President’s decision to separate a man from an armed 
service as long as the separation procedure is conformed to 
pertinent statutes and regulations. Appellant’s separation was 
carried out in conformity with the provisions of 10 U.S.C. 
§ 6384. The board’s opinion that appellant was unsatisfactory 


required the expertise gained from years of experience in pre- 
paring and reviewing fitness reports and comparing the lan- 
guage of such reports with actual observed performance. Be- 
sides the experience which the members of the board brought 
to their task, they were also able to evaluate appellant’s reports 
in comparison with those of the other 125 commanders eligible 
for promotion at the time. 


iI 


Assuming, arguendo, that the Court will review the grounds 
for the selection board’s opinion that appellant’s performance 
of duty was unsatisfactory and that he would not satisfac- 
torily perform the duties of a higher grade, that opinion was 
not arbitrary and capricious. Appellant had been passed over 
by other selection boards. His record had several derogatory 
remarks by commanding officers. It also showed that he often 
fell in the esteem of his commanding officers as they became 
more familiar with him and his work. This is most apparent 
at his last duty station. Taken together his records give a 
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reasonable basis for the board’s opinion that he was not satis- 
factory as a commander and would not be satisfactory as & 
captain. 
ARGUMENT 
I. Appellant had less than twenty years of service within the 
meaning of 10 U.S.C., § 6310 
A. Historical background of naval personnel problems 

There exists in the Navy a class of officers who cannot be 
discharged or retired for a number of years even though their 
performance of duty is unsatisfactory. Appellant claims that 
he is 2 member of this class. Members of the class may be 
discharged by court-martial if their work is so bad that it may 
be called culpable dereliction (10 U.S.C. § 890, Art. 92). They 
may also be discharged by court-martial for other offenses 
against the Uniform Code of Military Justice and they may be 
dropped from the rolls if convicted of crime in a civilian court. 
(10 U.S.C. § 1161.) Finally they may be retired for disability. 
(10 US.C. §1201.) Except for these reasons, the Navy 
has no way of removing from active service certain officers: 
whose work is unsatisfactory and, it is believed, will not satis- 
factorily perform the work of the next higher rank. In the 
case of & commander that situation may exist for six years, the 
period between his 20th and 26th years of “total commissioned 
service”. Before 1988 it was possible for such a situation to 
exist for a much longer period. In that year Congress enacted 
the statute from which 10 U.S.C. § 6384(a) derives. 

To understand the statutes involved in this appeal it is nec- 
essary to consider briefly some of the personnel problems which 
they were intended to solve. The Navy has by statute a sys- 
tem of “running mates” (10 US.C. §§ 5651-5666). The career 
of a staff officer is tied to the promotion eligibility of a line 
officer of equal rank, and of approximately equal seniority in 
active service. Without this system it would be possible for a 
staff officer to be one or more ranks higher than a line officer 
of greater seniority in the Regular Navy. The statutory “run- 
ning mate” system has no immediate bearing on this case but it 
illustrates congressional approval of the Navy’s desire to keep 
eligibility for promotion and involuntary retirement approxi- 
mately equal among officers of approximately equal seniority in 
service. 
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A similar problem was involved when an officer transferred 
from the Reserve to the Regular Navy. Should a former 
Reserve Officer’s seniority in the Regular Navy date from the 
time of his entrance in the Regular Navy? If it did, he would 
receive no credit for his time in the active reserve during the 
war. Should it be determined by the date of his Reserve com- 
mission? This would place some ahead of those who were 
commissioned in the Regular Navy at a later date but had 
much more active service than the former Reserve officer. The 
problem became acute after 1946. In that year Congress en- 
acted legislation providing for transfer from Reserve to Reg- 
ular Navy. (60 Stat 92.) Many officers availed themselves 
of the provisions of that act and transferred from Reserve 
to Regular Navy. To solve the problem in regard to officers 
of the line Congress enacted the statute from which 10 US.C. 
§ 1087 is derived. This statute provides that a former Reserve 
officer of the line takes his seniority from the officer of the line 
who has the maximum active service and has ever been junior 
to the Reserve officer for purposes of promotion. 

A similar problem also arose in the case of officers who had 
spent several years in the line before transferring to staff. 
Such an officer might have several years seniority as a line 
ensign or lieutenant (j.g.) and so be eligible for promotion 
within the corps almost immediately after he began service 
with the corps. He could be senior in this respect to men of 
equal rank with fewer years of service in the Navy but all of 
those years in the corps. Thus the original officers of the corps 
could be dissatisfied if such a man was eligible for promotion 
ahead of them and the transferred man would run the risk of 
being passed over and eventually dropped from the Navy be- 
cause he had not had sufficient experience in the corps. 

Before the transfer legislation of 1946, transfer from line to 
staff corps was not a likely occurrence except to the Civil Engi- 
neer or Supply Corps. (The other Staff Corps are Medical, 
Chaplain, Dental, Nurse, and Medical Service.) With the 
1946 act, however, many officers who had served in World War 
II as Reserves transferred to the Regular Navy. The same 
problems with respect to “total commissioned service” arising 
in transfer from line to staff were involved in transfer from 
Reserve to Regular Navy. 
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To solve the problem which existed in the staff corps, Con- 
gress enacted the statute from which 10 US.C. § 1088 is de- 
rived. That statute, as codified, provides that transferee of- 
ficers in @ corps shall then be considered to have the same 
“total commissioned service” as the officer in the corps with 
the maximum active commissioned service in the corps who 
has ever been junior to the transferee for purposes of promo- 
tion and had been appointed in the corps as ensign or lieu- 
tenant (j.g.)2 In this way all who entered the Navy at 
approximately the same time, whether it be the Regular or 
Reserve, line or staff, are eligible for promotion at approxi- 
mately the same time. The system prevents, however, an 
officer with great seniority outside the corps being considered 
for promotion in the corps too soon. 

It should be noted that the system also has its effect towards 
the end of the transferee officer’s career. If he spends twenty 
years in the corps and is then a commander he cannot be re- 
tired involuntarily for another six years. The net result is 
that he will spend 26 years and whatever pre-transfer time 
bad accrued before he can be forced to retire. In the case of 
Mark Henry Jordan he shall have spent 29 years in active 
service. During the last six of those years he will be immune 
from involuntary retirement. According to appellant’s theory, 
however, he will have this immunity for the last nine years. 
Indeed, this is exactly what appellant claims is his right. Ap- 
pellant interprets “years of service” to mean years of active 
service of any type in order to shield him from being discharged 
as unsatisfactory, and thus entrenches himself for nine more 
years in a corps where his performance is unsatisfactory and 
he is deemed unfit for promotion. It is submitted that when 
Congress in 1938 shortened the period of immunity from 
twenty years to six years it did not intend its purpose to be 
frustrated by the device used by appellant. 

If appellant’s theory that Section 6388 means a transferee 
from the Reserve gets his “total years of commissioned serv- 
ice” from the officer next junior to him who was originally 
appointed in the corps then he may have less commissioned 


1 Appellant’s interpretation would make § 6388(a)(b) a pointless dupli- 
cation of § 6387. See 37 Decs. Comp. Gen. 747 (1958), Appellee’s Supp. 
App. C, infra, pp. 34, 36-87. 
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service than he now claims, i.e., if no commander in appellant’s 
year was appointed to the corps as an ensign or lieutenant 
(j.g.) without prior service in the Navy. Thus the statute, 
if appellant is correct, would require his service to be fixed by 
going down the line of seniority until an officer who had not 
transferred from the line or the Reserve was reached. This 
interpretation of the statute could result in injustice to appel- 
lant and to others in the various Navy staff corps. This is 
obviously not in accord with congressional intent. 

The procedure described in § 6388 reflects the Navy’s desire 
to keep eligibility for promotion and involuntary retirement 
approximately equal among officers of approximately equal 
seniority in the same corps. The logical reason for this desire 
is that officers of the same corps work closely with each other, 
have their own promotion list, and are recommended for pro- 
motion or involuntary retirement by a board composed of 
members of their corps. The method of effecting this desire 
has congressional approval, at the very latest, in the 1956 
codification which expressly stated that there was no intention 
to disturb administrative interpretations. 


B. Legislative and administrative solutions of the problems 


Before 1938 an officer who had spent six or more years in the 
Navy and had reached the rank of commander could not be dis- 
charged because his work was unsatisfactory. In that year 
Congress considered the problem of officers in this category 
who have fallen down on the job, developed lackadaisical habits 
and lost interest in their work, and yet were not so bad that 
they could be court-martialled. It was noted that this could 
happen after ten, twelve or fifteen years. Not only was their 
work unsatisfactory but it could happen that a more qualified 
man could not be promoted because the unsatisfactory ones 
helped fill up all available positions in their grade. To remedy 
this situation Congress passed the Act of June 23, 1958, 52 Stat. 
947. This statute contains the provision which is now 10 
US.C. § 6384. It provided that a selection board convened 
to consider a list of officers eligible for promotion should also 
inspect the officers’ records to determine whether their records 
indicate that any of them are unsatisfactory in the perform- 
ance of their duties and indicate that they would not satis- 
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factorily perform the duties of a higher grade. The officers to 
be so considered were those with less than twenty years of 
service. 

The 1938 statute was a Personnel Act for the Navy that ap- 
plied only to officers of the line. Similar acts for staff officers, 
though probably intended, were never enacted because of the 
defense mobilization. In 1947, however, Congress enacted a 
comprehensive Navy Personnel Statute which applied both 
to line officers and staff officers. In that act, the period of 
“21 years service” in what is now Section 6384 was reduced 
to 20. The Act also defined “total commissioned service” for 
both line and staff officers. A special definition was given for 

-“total commissioned service” of staff officers, who, like appel- 
lant, had been appointed to the regular Navy pursuant to the 
transfer legislation of 1946. These officers were determined to 
have “total commissioned service” as officers in the same corps 
who had accepted an appointment as ensigns or lieutenants 
(i.8-)- 

The question then remains: How is “total commissioned 
service” determined for one who has not transferred from the 
Reserve but from the line to staff as ensigns or lieutenants 
(j.g-). The official opinion of the Judge Advocate General of 
the Navy has been that the time when total commissioned serv- 
‘ice begins is the time at which these officers accepted their 
commissions in that corps. In 1948 the question was asked of 
the Judge Advocate General how the time should be computed 

“in order to determine when a staff officer can be retired involun- 

tarily. The Judge Advocate General replied that the time in 
‘which a staff officer spent in the line was not to be considered in 
determining his length of service for purposes of involuntary 
‘retirement. That position has been the consistent administra- 
“tive interpretation of this phrase. (See affidavit, J.A. 105- 

107.) 

Under date of 24 November 1948 (Court Martial Order No. 
(J, 1949, Page 12; Appellee’s Supp. App. A) the Judge Advo- 
:eate General of the Navy rendered an opinion at the request of 

the Chief of Naval Personnel, concerning the meaning of 
years’ service” in the statute authorizing selection boards to 
report as unsatisfactory the names of officers of less than 

“twenty years’ service.” It was the opinion of the Judge Ad- 
vocate General at that time that “years’ service” meant “total 
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commissioned service” as specially defined in sections 102 
and 202 of the Officer Personnel Act. That is a constructive 
service in which officers are divided into lineal blocs by 
fiscal year groups. Its practical effect is to give all of- 
ficers a constructive date of beginning service of June 30 of the 
fiscal year in which the Naval Academy class junior to them 
was initially commissioned. An officer who enters the:service 
at the bottom of the lineal ladder, and who accepts his regular 
appointment on or after July 1, gets a service date of the next 
June 30. Thus for promotional purposes, all of a particular 
year class of officers can often be considered—the year group 
makes a clean dividing line. More important, when officers are 
being involuntarily retired, upon completing a certain period 
in grade without having been selected for promotion, the year 
group fixes a single date when all officers of the same class will 
retire. Otherwise, involuntary retirements would be scattered 
throughout each year and could not be efficiently planned and 

The basis for the opinion of the Judge Advocate General was 
that if “years’ service” were held to mean anything other than 
“total commissioned service”, the effect would be to discrimi- 
nate among officers according to the source from which they 
entered the service. For example, a Naval Academy graduate, 
Class of June, 1942 an officer who had served in the Naval 
Reserve since 1941, but who had not been ordered to active 
duty until 1942; and a former enlisted member who had served 
gince 1938 and was appointed Ensign in June, 1942, might well 
‘be serving in 1959 as lineally consecutive Commanders. If 
“‘years’ service” were very literally interpreted, the Academy 
graduate could be reported as unsatisfactory by any selection 
board up through the Fall of 1961; the former Reservist could 
be so reported only up through the Fall of 1960; and the 
former enlisted man would not have been subject to such action 
after the Fall of 1947. In view of the expressly declared policy 
‘of the Congress in Section 1 of the Act of April 18, 1946, 60 
Statutes at Large 92, former Title 34 US. Code, Section 2722, 
that “there shall be no discrimination whatsoever against 
officers because of the source from which they entered the 
Regular Navy * * * and, among other things, that all com- 
missioned officers in the Regular Navy * * * shall receive the 
game treatment with respect to opportunities for (1) promo- 
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tion or advancement * * *,” the Judge Advocate General 
considered that “years’ service” was intended to mean “total 
commissioned service”. 

Under date of 13 January 1949 (Court Martial Order 2, 
1949, page 40; Appellee’s Supp. App. B) the Judge Advocate 
General of the Navy rendered an opinion construing the 
definition of “total commissioned service” in the case of an 
officer of a Staff Corps. A specific case presented was one 
of an officer who had been appointed as an Ensign in the 
line of the Regular Navy in June, 1919, and was there- 
after appointed as a lieutenant (junior grade) in the Civil 
Engineer Corps in September, 1921. Section 202(d)(1) of 
the Officer Personnel Act stated that “* * * the total com- 
missioned service of an officer originally appointed in 
the grade or rank of lieutenant (junior grade) or ensign 
in the Regular Navy * * * shall be computed from June 
30 of the fiscal year in which he accepted such appoint- 
ment * * *” This officer was considered by the Judge Advo- 
cate General to have a service date of 30 June 1922 rather than 
30 June 1919. The reason was the general definition of “off- 
cers” in subsection 202(a) as meaning “commissioned officers 
holding permanent appointments * * * in the Staff Corps 
***” The effect of this was deemed to be that of ruling out 
all service other than in a Staff Corps. A further basis for 
this opinion was the avoidance of discrimination between offi- 
cers initially appointed in a Staff Corps from civilian life as 
lieutenants (junior grade), and those so appointed after three 
years of service as ensigns in the line. Under a more literal 
construction of subsection 202(d), the former line ensign would 
be subject to involuntary retirement three years earlier than 
one initially appointed in the Staff Corps from civilian life. 

In 1956, all the law relating to the armed forces were codified 
and enacted into positive law. The intention of the Congress 
at that time was not to amend the law, but merely to codify 
and clarify. There was an explicit disclaimer of intent to make 
any substantive change and, in fact, there was an express intent 
to uphold the administrative interpretations of prior law. Re- 
port of the Committee on the Judiciary (Report No. 2484, Sth 
Congress, 2d Session) to accompany H.R. 7049, page 19. 
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The Judge Advocate General’s opinion and Congress’ intent 
not to modify administrative interpretations were cited by the 
Comptroller General in an opinion dated May 12, 1959 (37 
Comp. Gen. 747). He was asked whether the severance pay 
of a staff officer who was discharged because he had been 
passed over should be so computed as to give him credit for the 
time he had spent in the line before transferring to staff. The 
Comptroller General concluded that Congress’ codification of 
Title 10 incorporated the Judge Advocate General’s opinion 
into the law (if it had not been the actual intent of Congress 
in the 1947 act) and that time spent in the line did not count 
when computing “total commissioned service” of a staff officer. 
Congress’ intent behind the words “twenty years’ service” was 
exactly as the Judge Advocate General had interpreted it in 
1948 and this interpretation has been enforced by the 
codification of 1952. 


“There appears to be no reasonable basis to conclude 
that in the rewording used in the codification of section 
202(d)(1) of the 1947 act, the words “any staff corps 
of the Navy” were substituted for the words “the Reg- 
ular Navy” for a purpose other than that of expressing 
and adopting the administrative interpretation of that 
section which apparently was being followed consist- 
ently by the Department of the Navy—the only De- 
partment having personnel subject to such section. 
The Congress has adopted that interpretation by enact- 
ing plain and specific language based on such interpre- 
tation and, in our view, that plain language must be 
given its plain meaning and application.” 37 Comp. 
Gen. at 749. 

C. Computation of appellant’s “twenty years of service” under 
10 U.S.C. § 6384 
Mark Henry Jordan accepted his commission as an officer 
of the line on June 3, 1937. He and all other officers of the 
line who accepted commissions during the fiscal year July 1, 
1936 to June 30, 1937, are considered to have begun their 
service in the line on June 30, 1937 for all administrative 
547050—60-—3 
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purposes involving promotion and separation except voluntary 
retirement after “20 years active service”. Their standing 
within the year is computed in a way which has no relevance 
to this case. 

On July 18, 1940, Jordan transferred from the line to staff 
corps and accepted an appointment as lieutenant (j.g.) in the 
Civil Engineer Corps. In accordance with the provisions of 
the Officer Personnel Act of 1947, his “total commissioned 
service” is considered to have begun on the last day of that 
fiscal year, i.e., June 30, 1941. 

Appellant accepted his commission as a Reserve Officer on 
December 29, 1937. He was a Reserve Officer of the Civil 
Engineer Corps. He reported for active duty on January 22, 
1941. After the war he elected to stay in the Navy. Pur- 
suant to the transfer legislation of 1946, he accepted an ap- 
pointment as Commander in the Regular Navy on September 
7, 1946. Many others followed the same course. It became 
necesssary to determine this former Reserve Officer’s seniority 
for purposes of eligibility for promotion and involuntary sepa- 
ration. That determination was made in accordance with the 
provisions of Sec. 202 of the Officers Personnel Act of 1947, 
now 10 U.S.C. § 6388(b). Appellant considers that one Mark 
Henry Jordan was the officer by whose “total commissioned 
service” appellant’s “total commissioned service” was deter- 
mined? In view of the history of the legislation for Navy 
personnel, it is clear that Jordan’s “total commissioned time” 
under § 6388 and his “years’ service” under § 6384 are the same 
and that neither of them include his years of service in the line. 

Jordan’s twenty years of “total commissioned service” would 
end on June 30, 1961. Therefore, appellant’s twenty years of 
“total commissioned service” would end on the same date. 
Appellant was considered by the selection board in September 
1957. The recommendation that he be discharged for un- 


2 Appellee considers appellant to have the same “total commissioned 
service” as one John Joseph Cassidy, Jr. Cassidy was appointed an ensign 
in the line a year later than Jordan but both officers have a date of rank 
in the Civil Engineer Corps in the same fiscal year. Cassidy was used in 
the computation of appellant’s time of service by both parties in the District 
Court. Since appellant has used Jordan as the point of reference in his 
brief, appellee will do the same for purposes of this argument. (J.A. 75- 
76.) 
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satisfactory performance of duty was approved by the Presi- 
dent on October 17, 1957 and appellant was actually discharged 
on July 18, 1958. All of these dates are well within the time 
when appellant would become immune from separation be- 
cause of unsatisfactory performance. 


Il. A military discharge effected according to pertinent 
statutes and regulation will not be reviewed by the courts 


The courts have consistently refused to review separations 
from the armed services when those separations were in ac- 
cordance with pertinent statutes and regulations. The prob- 
lems which would be involved in a full review of appellant’s 
case illustrates the reasons why the courts have taken this 
position. Forming an “opinion” as to whether appellant’s 
performance is “unsatisfactory” and whether “he would not sat- 
isfactorily perform the duties of a higher grade” requires more 
knowledge and experience than can be gained by merely read- 
ing his fitness reports and his alone. The Rear Admirals who 
composed the Selection Board had before them the fitness re- 
ports of about 125 other commanders. They could measure 
the ratings and comments received by appellant against those 
received by all the others on the eligibility list. In reaching 
their opinion on unsatisfactory performance they had an ad- 
vantage over each of the officers who had rated appellant. 
They could see appellant’s whole career as a naval officer and 
where not restricted to an opinion formed after a few months. 
They also had made out and reviewed numerous other fitness 
reports. They are familiar with the correlation of the lan- 
guage of a fitness report to actual performance. 

The finality of the President’s action in military separation 
cases has long been recognized by the courts. 


“Tt is difficult to imagine any process of government 
more distinctly administrative in its nature and less 
adapted to be dealt with by the processes of civil courts 
than the classification and reduction in number of the 
officers of the Army, provided for in § 24(b) [of the 
Army Reorganization Act of 1920]. In its nature it 
belongs to the executive and not to the judicial branch 
of the Government.” Creary v. Weeks, 259 U.S. 336, 
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343 (1922), affirming Weeks v. US. ex rel. Creary, 51 
App. D.C. 195, 277 F. 594 (1922). 

“Here we are dealing with a general act of Congress 
for the reorganization of the army, and the proceedings 
relate to the classification of the officers—those classi- 
fied in class A to be retained, and those classified in 
class B to be retired or dismissed according to the cause 
of unfitness. The proceedings are purely administra- 
tive, and do not partake in any sense of a judicial 
character. Relator has no property right in the office 
to which he seeks reinstatement [citing cases]; no 
contract right is involved [citing cases]; and the office 
he held was revocable by the sovereign at will [citing 
cases].” Weeks v. US. ex rel. Creary, supra. 


As in the Creary case, appellant Payson has no contract right 
to his office. He was removed from office in the manner pre- 
scribed by statute and with the approval of the President. 
“The courts are not the only instrumentalities 
of government. They cannot command or regulate the 
Army. * * * If it had been the intention of Congress 


to give to an officer the right to raise issues and con- 
troversies with the board upon the elements, physical 
and mental, of his qualifications for promotion, and 
carry them over the head of the President to the 
courts, * * * such intention would have been explic- 
itly declared.” Reaves v. Ainsworth, 219 US. 296, 306 
(1911). 
“To those in the military or naval service of the 

United States the military law is due process. The 
decision, therefore, of a military tribunal acting within 
the scope of its lawful powers cannot be reviewed or 
set aside by the courts.” Reaves v. Ainsworth, id at 
304. 

Appellant was discharged in the due process of the law enacted 

by Congress to deal with persons in this category. 

The due process of law which Congress has enacted for 
officers in appellant’s position does not include the right to 
ahearing. Congress could have provided for a hearing if it had 
wished to do so. It did allow members of the Army and Air 
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Force to have hearings in similar situations. In the case of 
Reserve members of the Navy it did not afford the opportu- 
nity for a hearing when a member was to be discharged. The 
Navy, however, has provided this by regulation. (See Nav. 
Instruction 1900.2.) 

Since the statutory procedure for separation of appellant 
has been followed, there is no reason for this Court to inter- 
fere in legitimate Navy matters. In Orloff v. Willoughby, 
345 U.S. 83, 93 (1953), the Supreme Court said: 

“We know that, from top to bottom of the Army, the 
complaint is often made, and sometimes with justifi- 
cation, that there is discrimination, favoritism or other 
objectionable handling of men. But judges are not 
given the tesk of running the Army. The responsi- 
bility for setting up channels through which such griev- 
ances can be considered and fairly settled rests upon 
the Congress and upon the President of the United 
States and his subordinates. The military constitutes 
a specialized community governed by @ separate dis- 
cipline from that of the civilian. Orderly government 


requires that the judiciary be as scrupulous not to inter- 
fere in legitimate Army matters as the Army must be 
scrupulous not to intervene in judicial matters.” 


It is respectfully submitted that appellant’s complaint is one 
which should be heard by the Congress or the President, not 
by the courts. 


Ill. The opinion of the board was not arbitrary or capricious 


Assuming, arguendo, that this Court will review the grounds 
on which the selection board based its opinion that appel- 
lant’s performance was unsatisfactory and that it appeared 
he would not satisfactorily perform the duties of a higher 
grade, there is enough evidence in the fitness reports to show 
that the board’s opinion was not arbitrary or capricious. Pay- 
son’s fitness reports show among other things that in at 
least three assignments, his commanding officers’ opinion of 
his work declined as they became more familiar with him 
and his performance. 

His fitness report for his time at Okinawa ranged from 
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August 31, 1945 to April 30, 1946. At first he was rated 4.0 
(outstanding), his commanding officer “particularly desired” 
to have him under his command and would promote him if 
only 10% of his fellow commanders were to be promoted. 
On the last fitness report, eight months later, he would pro- 
mote appellant only if 70% of his fellow commanders were to 
be promoted and reported that he would be not “pleased” but 
“satisfied” to have him under his command. 

During his tour at Marine Barracks, Camp Lejeune, North 
Carolina, from March 7, 1951 to January 9, 1953, appellant’s 
ratings began at 4.0 and ended at 3.5. Two reports during 
this period, one of them the final report, contained a note that 
appellant was “not too strong physically” and was “not too 
well qualified for promotion.” 

On February 15, 1953 appellant began his tour of duty with 
the Joint United States Mission in Greece. On November 8, 
1954, his commanding officer reported that he had “had finan- 
cial troubles, and this with little work to do has, evidently 
caused him to drink unwisely. On a foreign station, this can- 
not be overlooked or condoned. I consider Commander Pay- 
gon to be psychologically unsatisfactory for foreign duty. He 
would, I believe be an excellent officer when assigned to duty 
in the United States commensurate within his rank and the 
corps.” (Emphasis supplied.) On this fitness report, he was 
designated as “an acceptable officer.” This category is be- 
tween “unsatisfactory” and “a dependable and typically ef- 
fective officer.” 

His last duty station was Puget Sound Naval Ship Yard, 
Bremerton, Washington. Fitness reports there show a con- 
sistent decline. His first report had all the ratings in the sec- 
ond from the highest category: “Excellent performance in 
most aspects of his duty assignments *** »” He was rated 
“s very fine officer of great value to the service.” Later re- 
ports contain marks in the third highest category: “Competent 
and efficient performances in most aspects of his duty assign- 
ments.” He was rated “a dependable and typically effective 
officer.” In his final reports he was rated “an acceptable offi- 
cer,” the category next to “ynsatisfactory”. Several of his 
later reports also show that-his ability to command was desig- 
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nated “satisfactory performances in most aspects of his duty 
assignments. Needs some supervision. Basically qualified.” 
This is the category next to “Inadequate performance.” 

Other reports during appellant’s career as a commander in- 
clude items which would give members of the board serious 
doubts about appellant’s performance and especially about his 
ability to perform satisfactorily the duties of captain: “His 
work has been slightly handicapped from worries about per- 
sonal problems. It is believed that this has kept his per- 
formance below the top level.” (J.A. 23.) Appellant “is 
developing his ability for more aggressive action on his own 
initiative. He is overcoming a tendency to be too easily satis- 
fied to accept routine work solutions presented by subordi- 
nates.” (J.A. 65.) It is interesting to note that the two 
prior reports by the same officer contained nothing about 
appellant’s lack of initiative or tendency to be too easily satis- 
fied. “He needs additional assignments under more senior 
officers to continue to develop his emotional maturity and 
reliability.” (J-A. 71). Appellant “Gg developing his ability 
to question and judge recommendations of his subordinates 
instead of just going along with their ideas.” (J.A. 72). 
“Recently he has shown marked physical improvement result- 
ing from his acceptance of recommendations and his own de- 
termination to discipline himself. He deserves credit for this. 
It is recommended that he be given additional assignments 
under more senior officers.” (J.A. 73.) “He has shown 
marked improvement in dependability * * * .” (Last fit- 
ness report. J.A. 73.) 

It appears that appellant was being “damned by faint 
praise” and by indirection. His faults are mentioned in con- 
nection with his “improvement”. Reading all of the reports, 
and without considering the reports of other commanders, it 
cannot be said that the board had no reasonable ground for 
forming the opinion that appellant’s performance was not 
satisfactory and that his performance as & captain would not 
be satisfactory. 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Ourver GASCH, 
United States Attorney. 
Cart W. BELCHER, 
Danie, J. McTacus, 
Assistant United States Attorneys. 


APPENDIX A 
Navy Department Court-Martial Order 1-1949, p. 122 
“Twenty YEARS’ SERVICE”: CoMPUTATION 


The Chief of Naval Personnel requests the opinion of this 
office upon the question as to what service should be counted 
in determining whether officers have completed “twenty years’ 
service” within the meaning of subsection 309(c)(2) of the 
Officer Personnel Act of 1947 (61 Stat. 849; 34 USC. 306d 
(c)(2)), which subsection provides: 

The selection board shall also report the names of 
any officers among those eligible for consideration and 
of less than twenty years’ service whose reports and 
records in its opinion indicate their unsatisfactory per- 
formance of duty in their present grades and in its 
opinion indicate that they would not satisfactorily per- 
form the duties of a higher grade. 


At the outset, it should be noted that a provision similar to 
that next above quoted was contained in subsection 9(c) of 
the act of June 23, 1938 (52 Stat. 944; 34 US.C. 297(c)), 
which act, as amended, was repealed by subsection 436(g) of 
the Officer Personnel Act of 1947, above cited. The phrase 
“twenty-one years’ service,” as used in that provision, was 
considered by this office in an opinion dated 19 October 1938, 
reported in part in Court-Martial Order No. 7, 1938, page 68 
and Court-Martial Order No. 7, 1938, page 92. In that opinion, 
it was held that the “twenty-one years’ service” consisted of 
the following: 

(a) All service which is reported by the War Depart- 
ment as service in the Army of the United States. 

(b) All service in the regular Navy and Marine 
Corps, with the exception of service as a midshipman 
if appointed to the Naval Academy after March 4, 1913. 

(c) Active service (other than training duty) ren- 
dered under the jurisdiction of the Navy Department 

(21) 
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by personnel of the Naval Reserve Force, Marine Corps 
Reserve, Naval Reserve, National Naval Volunteers, 
Naval Militia, Coast Guard or former Revenue Cutter 
Service, Lighthouse Service, Coast and Geodetic Survey, 
and Public Health Service. 

It is recognized that since the provision in question is similar 
to that of the act of June 23, 1938, next above considered, it 
may be argued that the Congress intended “twenty years’ 
service” to consist of the service set forth in the preceding 
paragraph of this memorandum. Such an argument can be 
supported, however, only if such intent may be gathered from 
a consideration of other provisions of the Officer Personnel Act 
of 1947, above cited, which are pertinent to the question pre- 
sented. First to be considered is Section 312 of the Act (61 
Stat. 861; 34 U.S.C. 410j), which provides, in part, that: 


(a) The provisions of this section shall be applicable 
only to officers holding permanent appointments on the 
active list of the Regular Navy. 


* * * * * 


(h) Lieutenants, except lieutenants of the Nurse 
Corps and lieutenants (junior grade), who shall have 
twice failed of selection for promotion to lieutenant 
commander and lieutenant, respectively, and officers 
whose names are reported in accordance with paragraph 
(2) of subsection 309(c) of this Act, shall be honorably 
discharged from the Navy on June 30 of the fiscal year 
in which they fail of such selection the second time, or 
in which their names are reported in accordance with 
paragraph (2) of subsection 309(c) of this Act, with 
a lump-sum payment computed on the basis of two 
months’ active-duty pay at the time of discharge for 
each year of commissioned service computed in accord- 
ance with subsection 102(d) for line officers or subsec- 
tion 202(d) for staff officers, but not to exceed a total 
of two years’ active duty pay: Provided, That for the 
purpose of this subsection a fractional year of six months 
or more shall be considered a full year in computing the 
number of years commissioned service upon which to 


base such lump-sum payment: And provided further, 
That an officer designated for limited duty, instead of 
such separation from the active list, shall have the 
option described in subsection (f) of this section. 

It should be noted that the lump-sum payment granted by 
the provision next above quoted is to be computed upon the 
basis of “commissioned service computed in accordance with 
subsection 102(d) for line officers or subsection 202(d) for staff 
officers.” The subsections so referred to are found in Titles I 
and II of the Officer Personnel Act of 1947, above cited, of 
which titles there are now effective only Sections 101, 102, 201, 
203, and, as to distribution, Sections 103 and 114. (See Sec- 
tions 116 and 214 of the Act (34 U.S.C. 3a, 3b, 4, 626 notes).) 
Subsections 102(d) and 202(d), now effective, provide: 


102(d) For the purposes of this title in respect to 
eligibility for continuation on the active list and in re- 
spect to separation from the active list, the total com- 
missioned service of an officer who shall have served 
continuously in the Regular Navy following appoint- 
ment therein in the grade or rank of ensign upon gradu- 
ation from the Naval Academy or pursuant to the Act 
of August 13, 1946 (Public Law 729, Seventy-ninth 
Congress), shall be computed from June 30 of the fiscal 
year in which he accepted such appointment. Each 
other officer shall be deemed to have for these purposes 
as much total commissioned service as any officer de- 
scribed above in this subsection who shall not have lost 
numbers or precedence and who is, or shall have been, 
junior to such other officer for the purpose of eligibility 
for promotion or selection for promotion since the date 
of the latter’s first appointment to permanent commis- 
sioned rank in the Regular Navy above the grade of 
commissioned warrant officer, following which he shall 
have served continuously on the active list of the Regu- 
lar Navy. 

202(d)(1) For the purposes of this title in respect 
to eligibility for continuation on the active list and in 
respect to separation from the active list, the total com- 
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missioned service of an officer originally appointed in 
the grade or rank of lieutenant (junior grade) or ensign 
in the Regular Navy, who has served continuously on 
the active list shall be computed from June 30 of the 
fiscal year in which he accepted such appointment, ex- 
cept for officers appointed pursuant to the Act of April 
18, 1946 (Public Law 347, Seventy-ninth Congress). 
Each other officer shall be deemed to have for these 
purposes as much total commissioned service as any 
officer described above in this subsection who shall not 
have lost numbers of precedence and who is, or shall 
have been, junior to such other officer in his corps for the 
purpose of eligibility for promotion or selection for pro- 
motion since the date of the latter’s first appointment 
to permanent commissioned rank in the Regular Navy 
above the grade of commissioned warrant officer, follow- 
ing which he shall have served continuously on the 
active list of the Regular Navy. y 

(2) Notwithstanding the foregoing provisions of this 
subsection, the number of years’ service to be credited 
to each lieutenant (junior grade) of the Nurse Corps 
shall, for the purpose of this title in regard to separation 
from the active list, be based on her total active service 
under an appointment as a commissioned officer in the 
Nurse Corps of the Navy or the reserve component 
thereof and all active service in the Nurse Corps and the 
Nurse Corps Reserve abolished by the Act of April 16, 
1947 (Public Law 36, Eightieth Congress), shall, for 
this purpose, be regarded as commissioned service in the 
Navy. 

(3) Notwithstanding the provisions of paragraph 
(1) of this subsection, an officer commissioned in the 
Medical Service Corps pursuant to the Act of April 18, 
1946 (Public Law 347, Seventy-ninth Congress) shall, 
for the purpose of this title in respect to separation from 
the active list, be deemed to have total commissioned 
service equivalent to that of his line officer running 
mate. 
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It should also be noted that the lump-sum payment provided 
for officers discharged pursuant to subsection 312(h) of the 
Officer Personnel Act of 1947, quoted above in the third para- 
graph, is to be computed upon the basis of two months’ active 
duty pay for each year of issioned service computed in 
accordance with the subsections of the act quoted next above 
“but not to exceed a total of two-years’ active duty pay”, Le., 
not to exceed an amount representing twelve years of “com- 
puted” commissioned service. The maximum credit, therefore, 
corresponds to the normal term of total commissioned service 
of lieutenants of the line, specified to be 12 years in subsection 
308(a) (13) of the act (61 Stat. 944: 34 U.S.C. 306c(#) (18). 
That subsection also specifies the normal term of total com- 
missioned service for lieutenant commanders of the line to be 


nineteenth year of total 
twice fail of such selection 
service. 
Other provisions of Section 312 of the Officer Personnel Act 


of 1947, above quoted in part in the third paragraph, require, 
with certain exceptions not here pertinent, the retirement of 
lieutenant commanders, who, “on June 30 of the fiscal year in 
which they completed twenty years of total commissioned 
service, are not on & promotion list * * “ if not otherwise 
retired pursuant to law and if they shall have twice failed 
of selection for temporary promotion to commander.” Sim- 
ilar provisions are contained in Section 312 which require the 
retirement of officers above the grade of lieutenant commander 
in years in which they complete proportionately greater pe- 
riods of “total commissioned service.” It appears, therefore, 
that although all officers of any grade and of less than twenty 
years’ service whose names are reported by a selection board 
pursuant to subsection 309(c) (2) of the act must be discharged 
with a lump-sum payment, officers of the grade of lieutenant 
commander and above of twenty or more years of total com- 
missioned service will not be discharged but, instead, will be 
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retired upon completion of the prescribed total commisssioned 
service in their respective grades. 

With further reference to subsection 309(c) (2) of the Officer 
Personnel Act of 1947, quoted above in the first paragraph, it 
is observed that the selection board shall report the names of 
any officers “among those eligible for consideration.” The 
eligibility of a line officer for consideration by aselection board, 
specified in Section 307 of the act (61 Stat. 841; 34 U.S.C. 
306b), is governed by his service in grade and, in some in- 
stances, his total commissioned service, while that of a staff 
officer is governed, in general, by the eligibility of his ‘line 
running mate. Pursuant to section 304 of the act (61 Stat. 
833; 34 U.S.C. 21la), each staff officer was assigned, in the re- 
distribution of officers, a line running mate of the same grade 
and, as nearly as possible, the same date of rank therein. 
Subsection 311(d) of the act (61 Stat. 852; 34 U.S.C. 306f(d)) 
contemplates reassignment of running mates where necessary 
to maintain such relationship. It is evident, therefore, that 
the eligibility of officers for consideration by a selection board 
and, consequently, their susceptibility to being reported as 
unsatisfactory by such board, is coordinated with their position 
on the lineal list, which position also determines their total 
commissioned service as computed in accordance with subsec- 
tion 102(d) or 202(d) of the act, quoted above in the fourth 
paragraph. 

From all of the foregoing, it is apparent that the Congress, 
by the enactment of the Officer Personnel Act of 1947, above 
cited, contemplated that each officer, with his contemporaries 
in rank, would: (1) become eligible for consideration by a 
selection board; (2) be required to be retired by reason of 
twice failing of selection for promotion upon completion of 
twenty or more years of total commissioned service; and (3) 
be required to be discharged if reported as unsatisfactory 
with less than twenty years service. To hold that the Con- 
gress intended the “twenty years’ service” which operates to 
protect an officer consists of any service other than the “total 
commissioned -service” defined by subsections 102(d) and 
202(d) of the act, quoted above, would require a determination 
that the Congress intended to discriminate between officers 
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serving in the same grade and with the same date of rank 
therein upon the basis of the source from which they entered 
the Regular Navy. Thus, to hold that such “twenty years’ 
service” consists of the service set forth in the opinion of 19 
October 1938, above quoted in part, would mean that among 
officers serving in the same grade and with the same date of 
rank therein and all of whom are eligible for consideration by 
a selection board, only a portion of such officers might be 
reported by the board. if found to be unsatisfactory in their 
performance of duty. For example, although all of such 
officers might have less than twenty years’ total commissioned 
service, that officer who might have served for a time as an 
enlisted man and, therefore, be considered to have twenty 
years’ service would be protected against discharge, no matter 
how unsatisfactory his performance of duty, while the officer 
who first entered the Regular Navy through the Naval Acad- 
emy or Holloway Plan would not. Similarly, although the 
officer who is a Naval Academy graduate, might have twenty 
years of active service, as defined in the opinion of 19 October 
1938, as well as the twenty years’ total commissioned service, 
as defined by subsections 102(d) and 202(d) of. the act, his 
contemporary in rank, who transferred to the Regular Navy 
from the Naval Reserve, might very well have less than twenty 
years of such active service. It is evident, therefore, that to 
adopt the definition of twenty years’ service set forth in the 
opinion of 19 October 1938 would, in general, operate to dis- 
criminate in favor of the officer commissioned from enlisted 
status against the graduate of the Naval Academy or Hollo- 
way Plan, and in favor of both against the transferred Reserve 
officer. That the Congress did not intend any discrimination 
against such transferred Reserve officers is indicated by the 
second proviso to subsection 312(g) of the act, above cited, 
“That the retired pay of an officer commissioned in the Regular 
Navy pursuant to the provisions of the Act approved April 18, 
1946 (Public Law 347, Seventy-ninth Congress), or one com- 
missioned in the Regular Navy subsequent to September 8, 
1939, while serving on active duty as an officer of the Naval 
Reserve, who is so placed on the retired list, shall not be less 
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than 50 per centum of his active-duty pay at the time of 
retirement.” 

It must be observed at this point that the Congress, by Sec- 
tion 1 of the act of April 18, 1946, next above cited (60 Stat. 
92; 34 US.C. 2722) has declared a policy in the light of which 
subsequent legislation upon the subject of Regular Navy 
officer personnel must be interpreted. That section provides: 

In order to remove any apprehension on the part of 
Naval Reserve officers regarding their opportunities for 
advancement in event of their transfer to the Regular 
Navy, it is declared to be the policy of the Congress 
that in all matters relating to commissioned officers in 
the Regular Navy there shall be no discrimination what- 
soever against officers because of the source from which 
they entered the Regular Navy, and that no preference 
shall be given officers by reason of the fact that they 
entered the Regular Navy from any particular source; 
and, among other things, that all commissioned officers 
in the Regular Navy, regardless of the source from which 
they entered the Regular Navy, shall receive the same 
treatment with respect to opportunities for (1) promo- 


tion or advancement to all grades in the Navy, (2) 
holding any positions or assignments in the Navy 
including proportionate representation on selection 
boards, and (3) attending the Naval War College, post- 
graduate schools, or other schools, or otherwise receiving 
advanced or technical training. 


In view of all of the foregoing, it is the opinion of this office 
that the “twenty years’ service” of an officer eligible for con- 
sideration by a selection board without which his name may 
be reported by the board in accordance with subsection 309 
(c)(2) of the Officer Personnel Act of 1947, above cited, con- 
sists only of the “total commissioned service” as computed in 
accordance with subsection 102(d) of the act for line officers 
or subsection 202(d) for staff officers. (File: JAG:II:GSS: 
sgh. 24 November 1948.) 


APPENDIX B 
Navy Department Court-Martial Order 2-1949, p. 40 


Toran COMMISSIONED SERVICE OF AN OFFICER OF THE STAFF 
Corrs or THE REGULAR Navy; To BE COMPUTED From 30 
Jone or THE FiscAL YEAR IN WHICH PERMANENT APPorINntT- 
MENT WAs ACCEPTED; PURPOSE TO PREVENT DIscRIMINATION 
Acarnst Orricers BEcAvsE or Source From Wauicu THEY 
ENTERED THE REGULAR Navy. 


The Chief of Naval Personnel requests the opinion of this 
office in connection with section 202 of the Officer Personnel 
Act of 1947 (61 Stat. 816; 34 U.S.C. 3b), which provides, in 
pertinent part, that: 


(a) As used in this title, the word “officers” shall be 
held to mean commissioned officers holding permanent 
appointments as such on the active list in the Staff 
Corps of the Regular Navy. Unless otherwise qualified 
it shall be held to include officers of the Medical, Supply, 
Chaplain, Civil Engineer, Dental, Medical Service, and 


Nurse Corps of the Navy, including officers designated 
for limited duty in such corps, and to exclude commis- 
sioned warrant officers. 


* * a * * 


(d)(1) For the purposes of this title in respect to 
eligibility for continuation on the active list and in 
respect to separation from the active list, the total com- 
missioned service of an officer originally appointed in 
the grade or rank of lieutenant (junior grade) or ensign 
in the Regular Navy, who has served continuously on 
the active list shall be computed from June 30 of the 
fiscal year in which he accepted such appointment, 
except for officers appointed pursuant to the Act of 
April 18, 1946 (Public Law 347, Seventy-ninth Con- 
gress) [60 Stat. 92]. Each other officer shall be deemed 
to have for these purposes as much total commissioned 
service as any officer described above in this subsection 


(29) 
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who shall not have lost numbers or precedence and who 
is, or shall have been, junior to such other officer in his 
corps for the purpose of eligibility for promotion or 
selection for promotion since the date of the latter’s first 
appointment to permanent commissioned rank in the 
Regular Navy above the grade of commissioned warrant 
officer, following which he shall have served continu- 
ously on the active list of the Regular Navy. 


The question presented is as to “whether the words ‘origi- 
nally appointed in the grade or rank of lieutenant (junior 
grade) or ensign in the Regular Navy’ include temporary ap- 
pointments in the Regular Navy made during World War 
I in those grades or ranks, since acceptance of which the off- 
cers concerned have served continuously on the active list, or 
whether only subsequent permanent appointments in those 
grades or ranks should be considered in applying the defini- 
tion” As an example, the case of a captain in the Medical 
Corps is recited. On 8 March 1920, he accepted a temporary 
appointment with the rank of lieutenant (junior grade), Medi- 
cal Corps, U.S. Navy, to rank from 15 December 1919; and, 
on & November 1920, accepted permanent appointment with 
the rank of lieutenant (junior grade), Medical Corps, U.S. 
Navy, to rank from 14 June 1920. 

Also recited is the case of a captain in the Civil Engineer 
Corps who was permanently appointed in the grade of ensign 
in the line of the Regular Navy upon graduation from the 
Naval Academy of 7 June 1919 and was thereafter perman- 
ently appointed with the rank of lieutenant (junior grade) 
in the Civil Engineer Corps on the Regular Navy on 19 Sep- 
tember 1921. For reasons hereinafter stated, this office does 
not concur in the statement made by the Chief of Navy Per- 
sonnel that his “total commissioned service” is computed from 
30 June 1919. It is recognized that the “total commissioned 
service” of an officer of the line who has served continuously 
in the Regular Navy following appointment therein in the 
grade or rank of ensign upon graduation from the Navy Aca- 
demy shall be computed, pursuant to section 102 of the Officer 
Personnel Act of 1947 (61 Stat. 798; 34 U.S.C. 3a), from 
30 June of the fiscal year in which he accepted such appoint- 
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ment. That section (61 Stat. 798, sec. 102; 34 U.S.C. 3a), 
however, relates only to line officers. 

In Court Martial Order No. 2, 1949, page 37 (see page 37, 
supra), this office considered the case of an officer who, prior 
to his resignation from the naval service on 23 June 1919, 
had held an appointment in the rank of ensign in the line of 
the U.S. Naval Reserve Force, followed by a temporary 2p- 
pointment in the line of the Regular Navy. It was there ob- 
served that his “total commissioned service * * * cannot be 
computed from 30 June of the fiscal year in which [he] ac- 
cepted appointment under the Act of May 22, 1917, as ensign, 
temporary, U.S. Navy, if for no other reason that that [he] 
did not thereafter serve continuously on the active list.” It 
was further observed that his “ “total commissioned service’ 
cannot be computed from 30 June of the fiscal year in which 
he accepted appointment as ensign, U.S. Naval Reserve Force, 
since that appointment was not Sn the Regular Navy’.” In 
considering the question as to whether his “total commissioned 
service” should be computed from 30 June of the fiscal year 
in which he accepted permanent appointment as lieutenant 
(junior grade), Civil Engineer Corps, U.S. Navy, it was stated: 

The first sentence of paragraph (1) of subsection (d) 
of section 202 of the Officer Personnel Act of 1947, 
above quoted, requires that “the total commissioned 
service of an officer originally appointed in the grade or 
rank of lieutenant (junior grade) or ensign in the Regu- 
lar Navy, who has served continuously on the active 
list shall be computed from June 30 of the fiscal year 
in which he accepted such appointment.” This pro- 
vision must be read in the light of subsection (a) of the 
same section. That the words of subsection (d), “offi- 
cer originally appointed * * * in the Regular Navy,” 
contemplate an officer who was permanently appointed 
in the Staff Corps of the Regular Navy is evident from 
the provision of subsection (a) that “the word ‘offi- 
cers’ shall be held to mean commissioned officers holding 
permanent appointment as such on the active list in 
the Staff Corps of the Regular Navy.” It appears that 
[his] permanent appointment in the rank of lieutenant 
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(junior grade) in the Civil Engineer Corps was his 
first permanent appointment in 4 Staff Corps of the 
Regular Navy and that since acceptance thereof he has 
served continuously on the active list. There can be no 
question, therefore, that his “total commissioned serv- 
ice” must be computed from 30 June of the fiscal year in 
which he accepted that appointment. 


The opinion next above quoted applies as well to the case 
of the captain of the Medical Corps, noted above, and to 
that of the captain of the Civil Engineer Corps, also noted 
above. Section 202 of the Officer Personnel Act of 1947, above 
quoted in part, must be held to require that the “total com- 
missioned service” of each such officer must be computed from 
30 June of the fiscal year in which he accepted permanent ap- 
pointment in the rank of lieutenant (junior grade) in the Staff 
Corps of the Regular Navy, despite the fact that the one had 
previously held a temporary appointment in that rank in the 
Staff Corps of the Regular Navy and the fact that the other 
had previously held a permanent appointment in that rank 
in the line of the Regular Navy. To hold otherwise would 
result in discrimination among the various officers described 
above, who were permanently appointed in the rank or grade of 
lieutenant (junior grade) (as distinguished from promotion 
from ensign to lieutenant (junior grade)) in a Staff Corps 
of the Regular Navy, but who were previously appointed, 
respectively, either permanently in the line of the Regular 
Navy or temporarily in the line or Staff Corps of the Regular 
Navy. It would further result in discrimination between such 
officers and other officers who were permanently appointed in 
the rank of lieutenant (junior grade) in a Staff Corps who 
either had no previous naval service or who had previous naval 
service only in the Naval Reserve. 

It should be noted that section 1 of the act of April 18, 1946 
(60 Stat. 92; 34 U.S.C. 272a) declares a policy of the Congress 
in the light of which all subsequent legislation upon the sub- 
ject of Regular Navy Officer personnel must be interpreted. 
That section provides that “it is declared to be the policy of 
the Congress that in all matters relating to commissioned offi- 
cers in the Regular Navy there shall be no discrimination what- 


33 


' goever against officers because of the source from which they 
| entered the Regular Navy, and that no preference shall be 
| given officers by reason of the fact that they entered the Regu- 
' ler Navy. (File: JAG:H:GSS:1h, 13. January 1949.) 

"In view of the foregoing, it is the opinion of this office, and 
' the question presented by the Chief of Naval Personnel is 
! answered accordingly, that the words “originally appointed in 
' the grade or rank of lieutenant (junior grade) or ensign in the 
Regular Navy” do not include temporary appointments in the 
Regular Navy made during World War I, in those grades or 
ranks, since acceptance of which the officers concerned have 
served continuously on the active list, but, on the contrary, 
that only subsequent permanent appointments in those grades 
or ranks should be considered in applying the definition pro- 
vided by the first sentence of paragraph (1) of subsection (d) 
of section 202 of the Officer Personnel Act of 1947, quoted 
above. It is the further opinion of this office that the defini- 
tion so provided, considered with subsection (a) of that section, 
does not include a permanent appointment in the line of the 
Regular Navy subsequent to which the officer concerned ac- 
cepted a permanent appointment in the rank of lieutenant 


(junior grade) or ensign in the Staff Corps of the Regular 
Navy. (File: JAG:II:GSS:1h, 13 January 1949.) 


APPENDIX C 
37 Decisions of the Comptroller General 747 (1958) 
Muurrary PersoNNEL—SeErvicE Crepirs—Navy OFFICERS— 
Starr Corps Srrvice—LiNE SERVICE 


The adoption of the well-established administrative inter- 
pretation of section 202(d) (1) of the Officer Personnel Act of 
1947, that only staff corps service was for consideration in 
determining eligibility of Navy officers for continuation on the 
active list or for involuntary retirement, by the Congress when 
it enacted into positive law 10 U.S.C. 6388 and substituted the 
words “any staff corps of the Navy” for the words “Regular 
Navy” precludes the Department from disregarding the plain 
language of the section and reversing the former interpreta- 
tion to include line service as well as staff corps service. 


To THe SECRETARY OF THE Navy, May 12, 1958: 


Reference is made to letter of April 25, 1958, from the Assist- 
ant Secretary of the Navy (Personnel and Reserve Forces)— 
assigned submission No. 340 by the Military Pay and Allow- 
ance Committee, Department of Defense—requesting decision 
on certain questions relating to the proper interpretation of 
subsections (a) and (b) of 10 U.S.C. 6388 as enacted by the 
act of August 10, 1956, 70A Stat. 409. The questions are based 
on s proposed Memorandum of Law by the Judge Advocate 
General of the Navy in which it is concluded that certain 
specific language used in those subsections which is based on 
section 202(d) of the Officer Personnel Act of 1947, 61 Stat. 
816, 34 U.S.C. 3b(d), as interpreted in a 1949 opinion of his 
office, may be disregarded in applying the current law because 
he now considers that the 1949 opinion did not correctly inter- 
pret section 202(d). Section 49(a) of the act of August 10, 
1956, 70A Stat. 640, is cited in support of that conclusion and 
the questions presented are based on the assumption that such 
conclusion is correct. 

(34) 
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Section 202(d)(1), 34 U.S.C. 3b(d)(1), of the 1947 act 
provides as follows: 


For the purposes of this title in respect to eligibility 
for continuation on the active list and in respect to 
separation from the active list, the total commissioned 
service of an officer originally appointed in the grade or 
rank of lieutenant (junior grade) or ensign in the Regu- 
lar Navy, who has served continuously on the active 
list shall be computed from June 30 of the fiscal year 
in which he accepted such appointment, except for offi- 
cers appointed pursuant to the Act of April 18, 1946 
(Public Law 347, Seventy-ninth Congress). Each other 
officer shall be deemed to have for these purposes as 
much total commissioned service as any officer described 
above in this subsection who shall not have lost numbers 
or precedence and who is, or shall have been, junior to 
such other officer in his corps for the purpose of eligibi- 
lity for promotion or selection for promotion since the 
date of the latter’s first appointment to permanent 
commissioned rank in the Regular Navy above the 


grade of commissioned warrant officer following which 
he shall have served continuously on the active list of 
the Regular Navy. | 

Subsections (a) and (b), 10 U.S.C. 6388, are as follows: 


(a) For the purpose of the preceding sections of this 
chapter, the total commissioned service of each officer 
originally appointed in the grade of lieutenant (junior 
grade) or ensign in any staff corps of the Navy, who has 
since that appointment served continuously on the ac- 
tive list of the Navy, is computed from June 30 of the 
fiscal year in which he accepted that appointment. 
However, this subsection does not apply to officers ap- 
pointed under the Act of April 18, 1946, ch. 141 (60 
Stat. 92). 

(b) Each other commissioned officer on the active 
list of the Navy in any staff corps is considered to have 
the same total commissioned service for the purpose of 
the preceding sections of this chapter as the officer in 
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his corps described in subsection (#) having the maxi- 
mum total commissioned service who— 

(1) has not lost numbers or precedence; and 

(2) is, or at any time has been, junior to the other 
officer for the purposes of eligibility for promotion and 
selection for promotion during that other officer’s latest 
period of continuous service on the active list. 


It is reported that based on the 1949 opinion of the Judge 
Advocate General iof the Navy (JAG:II:GSS:1h, 13 Jan- 
uary 1949), the Bureau of Naval Personnel has been counting 
years of commissioned service beginning on June 30 of the 
year in which the officer was originally commissioned in a staff 
corps of the Regular Navy, with a permanent commission, for 
the purpose of determining a staff corps officer’s eligibility for 
continuation on the active list and separation from the active 
list under applicable provisions of the 1947 act and Chapter 
573, 10 U.S. Code. All prior periods of commissioned serv- 
ice were ignored, including periods of service as a line officer. 
The proposed Memorandum of Law by the Judge Advocate 
General of the Navy would overrule the 1949 opinion and re- 
quire, among other things, the inclusion of time served as a 
line officer, prior to being commissioned in a staff corps of the 
Regular Navy, for the purpose of determining eligibility for 
continuation on the active list and separation from such list. 
Tf such interpretation should be adopted, it appears that the 
status of at least nine staff corps officers would be brought into 
question since it would follow that they should have been re- 
tired for years of service before this time, the combined line 
service and staff corps service in each case having exceeded 
the statutory period of service for involuntary retirement, al- 
though the staff corps service in each case apparently is less 
than such statutory period. The submitted questions relate 
to the legality of future payment of active-duty pay and al- 
Jowances to such officers. 

We do not agree that some of the words in subsections (a) 
and (b) of 10 U.S.C. 6388 may be ignored. In other words, 
we do not agree that the words “any staff corps” may be 
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‘eanceled or disregarded in interpreting and applying such sub- 
sections. It is true that section 49(a) of the act of August 
10, 1956, provides that in enacting the new title 10, U.S. 
Code, “it is the legislative purpose to restate, without substan- 
tive change, the law replaced” by the new title 10. This gen- 
-eral statement of purpose, however, has not been considered 
as authorizing interpretations of specific provisions of the new 
title 10 which would require the omission of plain language, 
or the addition of language not included in the law, at least 
not in instances where a difference in language between the 
new provisions and the old provisions resulted from deliberate 
action to make the language of the new law conform to a de- 
partmental or other interpretation of the old law or an estab- 
lished administrative practice under the old law. In that 
connection, see page 8, House Report No. 970, to accompany 
H.R. 7049 (which became the act of August 10, 1956), where 
a statement is made to the effect that where court decisions, 
opinions of Government officials, or well-established adminis- 
trative practices had established authoritative interpretations 
clarifying ambiguities in the law, appropriate language was 
used in the codification to express and adopt those interpre- 
tations. 

There appears to be no reasonable basis to conclude that in 
the rewording used in the codification of section 202(d) (1) of 
the 1947 act, the words “any staff corps of the Navy’ were 
substituted for the words “the Regular Navy” for a purpose 
other than that of expressing and adopting the administrative 
interpretation of that section which apparently was being fol- 
lowed consistently by the Department of the Navy—the only 
Department having personnel subject to such section. The 
Congress has adopted that interpretation by enacting plain 
and specific language based on such interpretation and, in our 
view, that plain language must be given its plain meaning and 
application. See decision dated January 10, 1957, B-130034, 
36 Comp. Gen. 498, and decision dated September 4, 1957, 
B-132268, 37 we Gen. 166. 
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It appearing that the officers to whom you refer had in- 
sufficient staff corps service to have required their retirement 
under the involuntary retirement provisions of Chapter 573, 
10 U.S. Code, before this time, there is no basis for questioning 
their entitlement to the active-duty pay and allowances now 
being paid to them. Your questions are answered accordingly. 


U.S. GOVERNMENT PRINTING OFFICE, 1960 
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REPLY BRIEF FOR APPELLANT 


Outline of Appellee's Defenses 


The appellee in his Brief presents essentially the following 


defenses for reply by appellant: 


(1) If the correct procedures were followed and there is Presi- 
dential approval, the Courts will not review a military discharge; 


(2) The Selection Board had sufficient evidence upon which to 
base its action; and : 
(3) The appellant had less than 20 years’ service in view of ad- 


ministrative interpretation of Section 202(d)(1) of the Officer Personnel 
Act of 1947, and its codification in 10 U.S.C. 6388. 


2 
SUMMARY OF ARGUMENT 
I 


The cases which appellee cites for the proposition that Courts 
will not review a procedurally correct military discharge after Presi- 
dential approval do not support this view. To the contrary, the cases 
indicate that there was sufficient basis for the action involved in each 
case, and no exception is established in this area to the fundamental 
principle of administrative law that there must be a rational basis in 


the evidence for the conclusions of an administrative agency. 


Il 


Appellee argues "that appellant was being ‘damned by faint praise’ 
and by indirection" in his fitness reports, and such reports, read to- 
gether, provide'a rational basis for the action of the Selection Board. 
But appellee overlooks the legislative history and statutes, pari materia, 
which distinctly show legislative intent that application of the statute 
should be limited to clear-cut cases and be based upon evidence which 
was referred to the officer concerned for comment. No report of un- 
satisfactory performance of duty was referred to appellant herein for 
comment and, with one exception, he was not even shown the reports 
appellee cites for support. Appellant submits that a finding based upon 
the evidence cited by appellee is no more or less than surmise and 


conjecture. 


tl 


Appellee attacks appellant's position that one Mark Henry Jordan 
(appellant's "running mate" for years of total commissioned service) 
had over 20 years of such service when the Selection Board met, upon 


the basis of two administrative opinions - a 1949 Navy Opinion? and a 


z Opinion of the Judge Advocate General of the Navy. (JAG:II:GSS:lh, 13 Jan. 
1949); Appellee’s Supplemental Appendix B. 
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2 However, the Navy Opinion is con- 


trary to the plain language of Section 202(d) (1) of the Officer Personnel 
Act of 1947 (Appellant's Brief, pages 20-21) and for this reason cannot 


1958 Comptroller General Decision. 


be sustained. The Comptroller General Decision with reference to 10 
U.S.C. 6388, which was in response to a proposal by the Navy to overrule 
its 1949 opinion, is contrary to express Congressional intent. Patently, 
both of the administrative opinions are grossly in error and furnish no 
basis to deprive Jordan, and consequently appellant, of any years of 
service since his original appointment in the Regular Navy in 1937 . 


ARGUMENT 


Before proceeding to the argument proper, appellant wishes to 
dispel a mistaken impression which may arise from appellee's brief, 
namely, that we are seeking review of appellant's fitness to perform satis- 
factorily the duties of a higher grade. This is not true. Appellant is 
merely saying that his record will not support a finding of unsatisfactory 
performance of duty in his present grade. He need not ask the Court to 
find more in order to quash the action of the Selection Board.” 


2 37 CompGen 747; Appellee's Supplemental Appendix C. 


~ The confusion has its source in the curious language of 10 U.S.C. 6384(a) 
wherein it is set forth that the officer's record shall indicate "his unsatisfactory 
performance of duty in his present grade and .... that he would not satisfactorily 
perform the duties of a higher grade". The reason for this language is obscure 
since normally an officer who was unsatisfactory in his present grade would be 
even less satisfactory in a higher grade. However, it must be remembered that 
the above provision applies to all officers eligible for promotion with less than 
20 years' service. Thus it is possible that a case would arise with a young 
officer having only one or two fitness reports - all unsatisfactory. In such case, 
the Selection Board might choose not to select such an officer for discharge on 
the ground that his record did not indicate with appropriate certainty that he 
would not satisfactorily perform the duties of a higher grade. 


4 
JUDICIAL REVIEW OF MILITARY DISCHARGES 


The appellee contends that the action of the Selection Board is not 
reviewable inasmuch as it was approved by the President and statutory 
procedure had been followed. (Appellee's Brief, pages 5, 15-17) 


However, the cases cited in appellee's brief fail to support this 
position: 

Creary v. Weeks, (1922), 259 U.S. 336, 42 S. Ct. 509, 66 L. Ed. 
973, affirming Weeks v. U.S. ex rel Creary, (1922), 51 App. D. C. 195, 
277 F. 594, involved a law reorganizing the Army after World War I. 
There was no question of arbitrary or capricious action; rather the case 
involved the delegation of authority by the President and a question of 
procedure. The statute provided in part: 

. . . after such consideration [of the record of a full and 

fair hearing before a Court of Inquiry] the finding of said 

classification board shall be final and not subject to further 

revision except upon the order of the President .. . 

Weeks v. U.S., 277 F. 594, 596 

The D. C. Court of Appeals noted in its decision on page 598 
(quoted in part in Appellee's Brief, page 16): 


. . . and the office he held was revocable by the sovereign- 
ty at will. Crenshaw v. U.S., 134 U.S. 99. 


But Crenshaw v. U.S., (1890), 184 U. S. 99, 10S. Ct. 431, 33 L. Ed. 
825, is contrary to appellee's theory of Executive supremacy in this area, 


holding that an officer had no vested interest of which Congress could not 
deprive him. Further in Crenshaw v. U.S., supra, on page 107, the 
Supreme Court held in effect that there is no difference between officers 
of the Armed Forces and other officers of the Government, stating: 


In Blake v. United States, 103 U.S. 227, the factis averted 
[sic] to and the opinion of the Attorney General in Lan- 
sing’s case, 6 Opinion Attys. Gen. 4, quoted approvingiy to 
the effect that in this respect of official tenure there is no 
difference in law between officers in the army and other 
officers of the government. 
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| 
In the Supreme Court case of Creary v. Weeks, supra, the opinion 
| 
carefully and clearly distinguishes the case from one where the boards 
may have exceeded the powers conferred upon them. Thus the following 


appears on pages 343 and 344: 


Thus is presented for decision the question whether the 
due process clause of the Fifth Amendment required that | 
the relator should be given an opportunity to be heard before 
the finding was made by the board which required his dis- | 


charge from the Army. 
* * * * 


In the present case it is admitted that the relator was | 
given full opportunity to be heard and that he was heard by 
the Court of Inquiry, and this is the only one of the four 
tribunals which dealt with his case which the act of Con- 
gress requires shall give him a hearing. The various 
boards provided for, each certainly had jurisdiction over 
the person of the relator as an army officer and over the | 
subject of inquiry, under the terms of the act of Congress, | 
and also because the right dealt with was distinctly military 
in its nature, affecting the status in the Army ofa soldier, | 
and it is clear that the boards which acted on his case did | 
not exceed the powers conferred upon them. Such being the 
case, the Supreme Court of the District was without power | 
to review or in any manner control the conduct of the 
boards or the result of their action. (emphasis supplied) 


The recent well-publicized case of Orloff v. Willoughby, (1953), 
345 U.S. 83, 73 S. Ct. 526, 97 L. Ed. 828, (Appellee's Brief, page 17), 
involved an appointment,not a separation. That is, Orloff, a drafted 
doctor who refused to execute proper loyalty forms, was seeking either 
a commission or release from active duty. Here, too, the Court | 
pointedly distinguished its action from that confronting the Court ‘in the 
instant case. Thus on page 90 of the majority opinion in the U.S, Report, 
the following is set forth: 
Whatever control courts have exerted over tenure or 
compensation under an appointment, they have never as- | 


sumed by any process to control the appointing power either 
in civilian or military positions. (Emphasis supplied) 
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The case of Reaves v. Ainsworth, (1911), 219 U.S. 296, 31S. Ct. 
230, 97 L. Ed. 828, (Appellee's Brief, page 16), involves an officer 
suffering from a mental disorder who was separated from the Army 
upon failure to pass a professional examination. He contended that 
under the circumstances he had, in fact, been retired for disability and 
was therefore entitled to retired pay, and that in any event the boards 
involved did not follow the procedure involved. The Court, first noting 
that the prerequisites for retirement were not fulfilled, refused to re- 
view procedure of the Examining Board. The Court thus noted on 
page 305: 

But the act of October 1, 1890, has a different purpose 

from retirement of an officer from service . . . no fixed 

procedure is provided . . . power is conferred upon the 

President to "prescribe a system .- - a "i 

There was no indication in Reaves v. Ainsworth, supra, that the 
boards in question exceeded their authority or acted illegally. It is, in 
this connection, interesting to note that the Court of Claims recently 
changed, in effect, a separation for physical disability to a retirement 
in Hordechuck v. United States, Court of Claims No. 566-53, decided 
January 14, 1959. With the broad view of Reaves v. Ainsworth urged by 


the appellee, this, of course, should not have been done.* 


None of the foregoing cases carve out an exception for the military 
to the fundamental principle of administrative law that there must be a 
rational basis in the evidence for the conclusions of an administrative 
agency. Lloyd Sabando Societa v. Elting, (1932), 287 U. S. 329, 77h. Ed. 
341, 53 S. Ct. 167. 


— 


< See also: United States v. Perkins, (1886), 116 U. S. 483; O'Shea v. United 
States, (1887), 28 C.Cls. 392; Shapiro v. United States, (1947), 107 C.Cls. 650; 
Weiner v. United States, C.Cls. No. 339-56, Decided Jan. 20, 1960; Siegel v. 
United States, C.Cls. No. 104-56, Decided Jan. 20, 1960; Allin v. United States, 
C. Cls. No. 504-55, Decided Nov. 4, 1959; Betts v. United States, C. Cls. No. 
140-55, Decided April 8, 1959; and Clackum v. United States, C. Cls. No. 246-56, 
Decided Jan. 20, 1960. 
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SHOWING OF UNSATISFACTORY PERFORMANCE OF DUTY 
NECESSARY TO MEET STATUTORY CRITERIA 
Appellee contends that, should the Court believe it can review the 
action of the Selection Board to see if it was arbitrary and capricious, 
it will find sufficient evidence in appellant's fitness reports to sustain 
the Selection Board's ultimate finding of unsatisfactory service \(Appel- 
lee's Brief, pages 2, 17-19)—despite the lack of any basic finding of un- 
satisfactory performance of duty by appellant's reporting seniors. 


Appellant has heretofore commented (pages 16-19, Appellant's 
Brief) on the legislative background of the 10 U.S.C. 6384(a) and upon 
statutes, pari materia, to shed light upon the correct interpretation for 


this provision of law. Nevertheless, appellee seems pointedly to ignore 
that 10 U.S.C. 6384(a) is an anomaly among similar purpose laws in the 
Armed Services in that it does not provide opportunity for a hearing. 


While undoubtedly the Navy could administratively provide a hearing as 


Appellee indicates has been done for Reservists to be released to in- 
active duty (Appellee's Brief, p. 17),° and, indeed, as perhaps it should 


| 

S The printed version of appellee's Brief differs from his typewritten version, 
from which appellant's filed typewritten reply was prepared. In the typewritten 
version, appellee indicated that Congress did not afford the opportunity for a 
hearing for Reservists who were to be "relieved of active status", but that the 
Navy has so provided by regulation. In the printed version, the word "discharged" 
has been substituted for "relieved of active duty". Appellant takes definite issue 
with the printed version of appellee's brief to the effect that coporeaey for a 
hearing is not statutorily required for such Reservists. Certainly Section 6 of 
the Naval Reserve Act of 1938 (which was approved only two days after the act of 
June 23, 1938 from which 10 U.S.C. 6384(a) was derived) plainly provides that 
Naval Reservists shall be given opportunity to be heard prior to discharge for 
cause. Moreover, the legislative history of the now applicable Armed [Forces 
Reserve Act of 1952 leaves no room for doubt that Section 249(a) of such act 
grants Reserve officers in a position analogous to appellant a right to a hearing 
before involuntary discharge. (See also page 19, Note 7, Appellant's Brief). As 
a matter of interest, had appellant not transferred to the Regulars but had con- 
tinued in the Reserves, he would have had over 20 years' service under 10 U.S.C. 
1332 and be entitled to retired pay upon reaching age 60. Appellant will be most 
interested to learn the basis for appellee's proposition that "In the cage of 
Reserve members of the Navy it [Congress] did not afford the opportunity fora 
hearing when a member was to be discharged". 
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do in view of 10 U.S.C. 5862-5866, it has not done so. This absence of 
provision for hearing, as was previously pointed out (Appellant's Brief, 
page 17), was a matter of concern to the Congressional Committee 
responsible for the proviso. In electing not to provide a right for the 
officer concerned to be heard, emphasis was placed upon the fact that a 
naval officer has the right to submit a written statement to adverse 
matter reported regarding him. In other words, since the naval officer 
was given the opportunity to put his side of the story in the record, the 
Selection Board's action on this very important matter was presumably 
not ex parte. 

But without taking issue with the foregoing legislative background, 
appellee intimates that there is a special politic language employed for 
fitness reports, and although a reporting senior officer may designate 
an officer as satisfactorily performing his duties, his report is to be 
read otherwise. Appellee further suggests that the total of an officer's 
record can be less than the sum of its parts. Thus, even though every 
fitness report for an officer is rated satisfactory or better, appellee 
contends that as a whole they may give a picture of unsatisfactory per- 
formance of duty sufficient to enable a board to recommend the officer's 


discharge. 


Appellant believes that the foregoing propositions have no basis in 
fact. But quite aside from whether they do or do not, in any event they 
cannot be allowed to provide an adequate basis for the statutory finding 
of unsatisfactory performance of duty because a naval officer would 


thereby be effectively deprived of consideration on other than ex parte 


evidence. 


This is amply illustrated by referring to these reports which ap- 
pellee contends together provide adequate basis for the action of the 
Selection Board in appellant's case. 


On pages 17 and 18 of Appellee's Brief, it is alleged that appel- 
lant's fitness reports while he was at Okinawa show that his commanding 
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officers' opinion of his work declined as they became more familiar 
with him and his performance. The Okinawa reports are set forth in 
| 
The first two reports (JA 7, 8) were made out by Commodore 


the Joint Appendix, pages 7 through 11, and are five in number. 


A.G. Bisset. Contrary to appellee's allegation, the second Tepore is 
unquestionably superior to the first, although both are good. Both | 
reports were wai to appellant, but neither were referred to him| for 
official statement.° The next report (JA 9), which was made out by 
another officer, Commodore Short, was also shown to appellant but not 
referred to him for official statement. It is a good report. The last 
two of the Okinawa reports were made out by still another officer, 
Captain W. Sihler. These reports are admittedly not as good as the 


others, but then, too, they represent the judgment of a different officer 
who might well have entertained a different viewpoint on fitness report 
grading or on the appellant, or on both. Neither of these reports was 

even shown to appellant - much less referred to him for official state- 


ment. | 


The next set of reports which appellee cites as showing a pattern 
of decline are those at the Marine Barracks, Camp Lejeune, North 
Carolina, for March 7, 1951 to January 9, 1953, (JA 24-56) where. 
according to appellee, "appellant's ratings began at 4.0 and ended at 
3.5", Rather than treat these reports separately, the following table is 
submitted: | 


aN fitness report must be referred to an officer for official statement) under 
Art. 1701(8), U. S. Navy Regulation, if adverse matter is placed in an officer's 
record. This Regulation is set forth in Note 5, page 17, of Appellant's Brier 


Date 
2/16/51-8/31/51 
3/7/51-5/7/51 
7/7/51-8/17/51 
8/17/51-8/31/51 
2/1/51-2/29/52 
9/14/51-2/29/52 
3/1/52-8/31/52 
3/1/52-8/31/52 
9/1/52-1/8/53 


Reporting Officer 
MAJGEN R. A. Robinson 


CAPT J. F. Hooker 
COL W. A. Reaves 
COL J. M. Davis 
COL J.M. Davis 
CAPT C. R. Wilcox 
CAPT C. R. Wilcox 
COL J. M. Davis 
COL J. M. Davis 


Referred for 

Rating Official 
(Item 8) Comment? 

4.0 

7 

top 10% 

3.8 

3.5 

3.8 

4.0 

4.0 

3.7 

3.5 


Appellant experiences great difficulty in discerning a pattern of 


decline from the foregoing. We cannot tell from the face of the fitness 


reports whether any of them were even shown to Commander Payson, 
but it is clear that none were referred to him for his official statement. 
The marks lower than 4.0 were all by Marine Corps officers and all but 
one are by Colonel Davis. It is interesting to note that shortly after 
appellant's detachment from the Marine Barracks, The District Officer 
in Charge of Construction for the Sixth Naval District submitted a letter 


to the Chief of Naval Personnel concerning this period, stating, in part: 


The subject officer's performance during the subject 
reporting period (9/1/ 52-1/8/53) in the administration of 


contractual work has been ex! 


cellent. He has displayed 


sound engineering judgment and competent administrative 
ability. He has carefully protected the Government's in- 
terest and has been economy conscious. The District 
Officer in Charge of Construction takes pleasure in recom- 
mending that the subject officer be promoted when eligible. 


The last series of reports which appellee alleges to show a con- 
sistent decline are those at his last duty station, Puget Sound Naval 
Ship Yard, Bremerton, Washington (JA 62-74). These cover the period 
of October 29, 1954 to September 18, 1957 and are all made out by Com- 


< Old type form used. 
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mander (later Captain) F. L. Endebrock. There are six eect in all. 
Of these six, none were referred officially to appellant for statement 
and only two were shown to him (JA 62- 63 and JA 66-67). Of those 
shown to appellant, the first is somewhat better than the second and 
both appear to be reasonably good reports. From the other reports 
made out by Endebrock (none of which were shown to appellant) appel- 
lee has set forth a number of excerpts (Appellee’s Brief, page 19) which 
he describes as damning appellant by faint praise and indirection. Yet, 
irrespective of the fact that appellant was not shown these reports, his 
observed performance of duty in each instance was found satisfactory 


or better by the rating officer. 


The only report which was ever referred to appellant for official 
statement is the JUSMAG, Greece report (JA 57-58) which has been 
heretofore commented on in some detail on pages 5-7 of Appellant's 
Brief. In spite of the fact that this is undoubtedly the worst of appel- 
lant's fitness reports, the reporting officer, Rear Admiral Ralph Earle, 
Jr., found his performance of duty in all aspects to be satisfactory or 


above. In effect, Admiral Earle rapped appellant's knuckles for indis- 
creet use of alcohol. Appellant stated that this would not occur again 
and there is certainly nothing to show that it did. If it had reoccurred, 
there is ample authority under 10 US.C. 5862-5866 to have given appel- 
lant a hearing, and if found moraily disqualified to perform the luties 

of his grade, to have discharged him. It is interesting to note that 
Admiral Earle made out a later report (JA 60- -61) which was forwarded 
the same day as the first report in which he again stated that there were 
no duties requiring an officer of appellant's specialty and the billet was 


being eliminated. 
| 


It is submitted that counsel for appellee is patently asking this 
court to sustain a finding of unsatisfactory performance of duty on the 
evidence which he typifies as damning appellant by faint praise and in- 
direction. Plainly such evidence is in the nature of surmise ant con- 
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jecture which can provide no adequate basis for the action of the Selec- 


tion Board in this case. 


Moreover, with the exception of the JUSMAG report, there is no 
indication that appellant was ever shown those reports which "damn him 
by faint praise and indirection". Most certainly, he was not asked to 
comment on them. Thus, the only piece of not purely ex parte evidence 
available to the Selection Board was the JUSMAG report. This was also 
available to prior Selection Boards who did not see in it sufficient basis 
to justify a selection out. The JUSMAG report, prima facie, is not 
directed to unsatisfactory performance of duty, and no such finding was 


made therein. 


The Congressional history of 10 U.S.C. 6384(a) manifests an intent 
that the action therein authorized should have something more than an 
ex parte basis and, emphatically, not less than prima facie evidence. 
The evidence which appellee offers in substantiation of the Selection 
Board's action simply does not measure to this criteria by any reason- 


able interpretation. 


It is submitted that the ultimate finding of the Selection Board in 
this case must find reasonable support in basic findings to such effect 
in appellant's fitness reports. °® This Court should not search the record 
to ascertain whether general and ambiguous statements in the record 
may by construction be given a meaning sufficiently definite a certain 
to constitute a valid basis for the action of the Selection Board,” a for- 
tiori, when such statements are ex parte without opportunity for the 
party to explain or refute. 


Accordingly, the Court should find the action of the Selection Board 


to be arbitrary and capricious. 


S See opinion of Learned Hand in Baltimore & Ohio R.R. Co. v. United States, 
(D.C.N.D.N.Y., 1937), 22 F.Supp. 533. 


9 See p. 201, Atchison, T. & S. Railroad Co. v. U. S., (1935), 295 U. S. 193, 
79 L. Ed. 1382, 55 S. Ct. 748. 
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APPELLANT'S YEARS OF SERVICE UNDER 10 U.S.C. 6388 


Substantially more than one-half of appellee's argument is devoted 
to this subject. In his argument, appellee particularly invites the Court's 


attention to two opinions, inter alia, which were not before the lower 
10 | 
court. 


The first of these is a Court Martial Order (No. 2, 13 January 
1949) which appellee contends construed Section 202(d) (1) of the Officer 
Personnel Act of 194711 to define total commissioned service as’ serv- 
ice dating from appointment in a Staff Corps rather than an earlier 


appointment in the Regular Line. 


The second is a decision of the Comptroller General of May 12, 
1958, in response to a proposal of the Judge Advocate General of the 
Navy to overrule the above opinion. The Comptroller, in effect, ruled 
that this could not be done because Congress had adopted the former 
opinion in its Codification of Laws Relating to the Armed Forces, point- 
ing out the statement on page 8, House Report No. 970 to accompany 
H.R. 7049, "where a statement is made to the effect that where court 
decisions, opinions of Government officials, or well-established admin- 
istrative practices had established authoritative interpretations clarify- 
ing ambiguities in the law, appropriate language was used in the codifi- 


cation to express and adopt these interpretations." ae 
| 


It is clear that if the above opinions can be sustained, then the 
appellant's allegation that he had over 20 years’ service computed under 
10 U.S.C. 6388 must fail. 


10 Appellant has no way of knowing whether these opinions and the alleged ad- 
ministrative practice based thereupon have been settled or acquiesced in by all 
parties affected. An inference may be drawn from the CompGen opinion that the 
Navy JAG opinion was not altogether considered settled or fully acquiesced in. 


a See Appellant's Brief, p. 20-21. 


a But see 1956 U. S. Cong. & Adm. News, p. 4620, wherein it is stated that 
such changes were explained in the Revision Notes which accompanied the Bill. 
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Counsel for Appellant, however, utterly fails to discern any room 
for interpretation of the language in Section 202(d) (1), supra. When 
"commissioned officers holding permanent appointments in the Staff 
Corp" is substituted for "officers" in the section (See Appellee's Brief, 
page 12), the meaning would, if anything, seem even more clear that the 
clock for total commissioned service started running for these officers 
upon their original Regular Navy appointment. Moreover, it is submit- 
ted that this viewpoint is considerably fortified by the fact that the Judge 
Advocate General of the Navy indicated in his opinion submitted to the 
Comptroller General 13 that he considered that the 1949 opinion did not 
correctly interpret Section 202(d). Had the Comptroller General agreed 
with the Judge Advocate General, it is apparent that we would not now 
be before this Court. 


It is a fundamental rule of statutory construction that where a 
statute is clear and unambiguous an administrative construction thereof 


isnot material. 


In Koshland v. Helvering, (1936), 298 U.S. 441, 80 L. Ed. 1268, 
56 S. Ct. 767, 105 A.L.R. 756, the Supreme Court stated on pages 446 
and 447 of the U.S. Report: 


Where the act uses ambiguous terms, or is of doubtful 
construction, a clarifying regulation or one indicating the 
method of its application to specific cases not only is per- 
missible but is to be given great weight by the courts . 

But where, as in this case, the provisions of the act are un- 
ambiguous, and its directions specific, there is no power 
to amend it by regulation. 


In Burnet v. Marston, (1932), 61 App. D. C. 91, 57 F.2d 611, this 
Court held: 
A regulation in conflict with the terms of an unambigu- 


ous statute will not be sustained. Campbell v. Galeno Chem- 
ical Co., 281 U. S. 599, 610, 50 S. Ct. 412, 74 L. Ed. 1063. 


1S See Appellee's Brief (Appendix C) page 34. 
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"It is only in cases of doubt that the construction given to 
an act by the department charged with the duty of enforc- | 
ing it becomes material." United States v. Tanner, 147 | 
U. 8. 661, 663, 13S. Ct. 436, 437, 37 L. Ed. 321. Where 
a statute is clear and free from all ambiguity, the letter of 
it is not to be disregarded in favor of a mere presumption | 
as to what is the policy of the government, even though it 
may be the settled practice of an executive department. 
St. Paul, M & MR. Co. v. Phelps, 137 U.S. 528, 11S. Ct. | 
168, 34 L. Ed. 767. 


Also of interest is the case of Alaska Steamship Co. v. U. S., (1933), 
290 U.S. 256, 264, 78 L. Ed. 302, 548. Ct. 159, where the Court|stated: 


The Department of Commerce, not the Comptroller | 
General, is charged with the administration of the statute | 
. ., and its administrative practice should be followed | 
if thought to be controlling. But in any case, thereisno | 
ambiguity or uncertainty in the statute with respect to the | 
point urged by the government, and, in carrying it outas 
written, there is no administrative difficulty which would | 
call for construction. The rulings of the Comptroller | 
General rest upon a proposition so plainly contrary to law) 
and so plainly in conflict with the statute as to leave them | 
without weight as administrative constructions of it. 


In Miguel v. McCarl, (1934), 291 U.S. 442, 78 L. Ed. 901, 54 Ss. Ct. 
465, of particular pertinence to this case in that it involved the Comp- 
troller General and the Army, the Court went so far as to hold: 


| 
. . where the proper construction of a statute is clear, | 


the duty of an officer called upon to act under it is minis-| 
terial in its nature and may be compelled by mandamus. | 


In United States v. Missouri Pacific Railroad Co., (1929), 278 U.S. 
269, 73 L. Ed. 322, 49 S. Ct. 133, the Court held on pages 277 and 278 of 
| 


the U.S. Report: 


| 
| 

It is elementary that where no ambiguity exists there 
is no room for construction. Inconvenience or hardships, | 
if any, that result from the statute as written must be 
relieved by legislation. 


I 
Insofar as the Comptroller General's opinion is concerned, one 
p: A, 


need only refer to page 19, Senate Report No. 2484 to accompany H.R. 
| 
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7049 (which became the act of August 10, 1956) wherein it states that 
the changes in language to reflect administrative opinions and practice 


were explained in the applicable revision notes.24 


On page 22, under revision notes, the following appears: 


For each section of the new titles a revision note has 

been written showing the source law and explaining signifi- 

cant changes and omissions from that law as it appears in 

the United States Code. These notes show the exact statu- 

tory basis for each section. 
But upon turning to the revision note on 10 U.S.C. 6388, page 487 of the 
Senate Report, there is no indication at all of any intent to change the 
law to reflect the 1949 opinion of the Judge Advocate General. Thus, 
the Comptroller's opinion directly flies in the face of the interpretative 
intent expressly set forth in the Senate Report - to say nothing of the 
Savings Clause, Section 49(a) of the Act of August 10, 1956, (70A Stat. 


640)"> which further provides that no substantive change is intended by 
the legislation. ‘It thus must be assumed that if Congress had intended 
to adopt the 1949 opinion, it would have so stated in the revision notes 


contained in the Senate Report. 


Counsel for appellant cannot, of course, account for the change in 
language which introduced the present ambiguity into 10 U.S.C. 6388(a)..° 


i This portion of the Senate Report is set forth verbatim in Note 10, page 22 of 
Appellant's Brief. It may also be found in 1956 U. S. Cong. & Adm. News, p. 4620. 


15 See Note 10, p. 22, Appellant's Brief. 


16 the question of ambiguity in 10 U.S.C. 6388(a) has been referred to on page 
21, Note 8, of Appellant's Brief. However, if any doubt lingers on this score, it 
need only be remembered that the codifiers deleted the definition of "officers" 
as "staff officers" (See Appellee's Brief, page 12) in the Codification. Thus, 
unless in 10 U.S.C. 6388(a) the words "in any staff corps" relate back to "officer", 
10 U.S.C. 6388(a) would apply to transferees from the staff to the line under 10 
U.S.C. 5582 which is obviously incongruous with this section as well as 10 U.S.C. 
6387. In other words, we would have the absurd situation of an officer having 
his "total commissioned service" computed differently under two provisions of 
law. 
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Perhaps it was poor draftsmanship, inasmuch as there are other in- 
stances of this in the Codification. It is noted that the Codification was 
prepared for the most part by attorneys in the Department of Defense.” 
It may be that the language change involved was, in fact, made by these 
officers because of the 1949 opinion. But if this is the case, then they, 
or their seniors were less than honest or grossly negligent in failing to 
report this in the revision notes. However, be this as it may, where 
administrative opinions and the like were not so reported, it cannot be 
presumed that they were adopted by a Congress which was acting on the 
premise and assurance that there were no substantive changes in the 
law replaced by the Codification except as noted in the revision notes. 


It is readily apparent that the interpretive method urged by appel- 
lee will make interpretation of the voluminous Codification (which in- 
cludes most of the laws relating to the armed forces) a veritable lay- 
man's nightmare and lawyer's paradise. That language changes and 
rearrangement of the law have been substantial is exemplified by 10 
U.S.C. 6388. It is submitted that the Court would do well to approve the 
clear legislative intent as expressed in the Senate Report, Supra, and 
hold that no language change in the Codification will be judicially treated 
as either ratification or exception to any prevailing administrative 
opinion, practice, etc. unless intent so to change clearly appears from 
the reported revision notes; and that except on this basis, administra- 
tive opinions, etc., will have to stand on their own feet without aid or 
hinderance from the language of the Codification. 


Appellee, in his argument, attempts to paint the broad picture of 
personnel problems and administration in the Navy so that the Court 
will have a better over-all understanding of what is involved. The pic- 
ture has been painted, however, with considerable artistic license. 
Appellant, therefore, now feels obligated to fill in and correct as neces- 
sary to give a more accurate portrayal. | 


: See Senate Report No. 2484 to accompany H.R. 7049, pages 15 & 16.. 
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On page 6 of his brief, appellee states that there exists a class of 
Navy officers who (because they have over 20 years' total commissioned 
service) cannot be discharged irrespective of whether their performance 
of duty is or is not satisfactory, except: (1) by sentence of court martial 
or conviction of crime in a civilian court or (2) retirement for disability. 
There are, however, at least three other prescribed procedures which 
the Navy may employ to retire or separate officers in this class (in 
which appellant believes he is included) if proper grounds exist therefor: 
(1) 10 U.S.C. 5862-5866 provides for the separation of officers found not 
morally qualified; (2) 10 U.S.C. 1207 provides for the separation of per- 
sonnel found unfit by reason of disability incurred as a result of mis- 
conduct or while on unauthorized absence; and (3) the act of August 11, 
1959, 73 Stat.333, passed after appellant's separation, now provides that 
officers in this class who, inter alia, have twice been passed over for 
selection will be retired with retired pay and a lump sum payment unless 
recommended for continuation by a Selection Board. 


It is significant from appellant's viewpoint that in each of the 
above procedures, opportunity for a hearing is statutorily required as 
a condition precedent to separation. Only under the 1959 law where an 
officer concerned is not deprived of his retirement equity and receives 


a lump sum payment in addition, is opportunity for a hearing omitted. 


On page 7, appellee sets forth the proposition that 10 U.S.C. 6387 
and 10 U.S.C. 6388 were set up to govern the seniority of staff and line 
officers, having particularly in mind transferees from the Reserves and 
from the line to the staff corps. However, this is putting the cart before 


the horse. Actually, seniority is largely governed by lineal position, 
under 10 U.S.C., Chapter 535. What 10 U.S.C. 6387 and 6388 accomplish 
is to establish when the clock will start running for the purposes of in- 


voluntary separation and retirement. Except for correlation purposes 
and to keep eligibility for promotion and involuntary retirement approxi- 
mately equal among officers of approximately equal seniority in active 


19 | 


service,!® 10 U.S.C. 6387 and 6388 have little to do with seniority. 


It is appellee's contention that under 10 U.S.C. 6388, a transfer 
from the Regular Line must, upon such transfer, set his clock back to 
zero minus the days remaining in the fiscal year. In other words, appel- 
lee's transferee would initially start out with a minus quantity of ‘total 
commissioned service. Appellant, on the other hand, believes that such 
transferee need only reset his clock to show its starting point on June 30 
of the fiscal year in which he accepted his original Regular Navy appoint- 
ment. In the case of Jordan, this would retard his clock approximately 
27 days kg apposite the 4 years, 10 months, and 8 days contended by 
appellee. 


On page 8, appellee states that the system prevents an officer with 
greater seniority outside the corps from being considered for promotion 
in the corps too soon. This is misleading inasmuch as the system does 
nothing of the kind. These officers are transferred without loss of 
precedence under 10 U.S.C. 5582(b)"° and 10 U.S.C. 5654.” They retain 
their seniority and become eligible for promotion at the same time as 
they would have had they remained in the line under 10 U.S.C. 5753(a) 22 


xe See Appellee's Reply Brief, pages 6 and 26 (App. A). 


19 27 days is immaterial for most practical purposes, inasmuch as involuntary 
retirements and separations take place on June 30th of the fiscal year concerned 
for Line and Staff alike. 


| 

ae 10 U.S.C. 5582(b) provides: "Any male officer on the active list in the line 
of the Navy in a grade not above lieutenant commander may be appointed to the 
active list of the Navy in the Supply Corps or the Civil Engineer Corps, |in the 
same grade, without regard to his age." 

a 10 U.S.C. 5654 provides: "When an officer on the active list in the line of 
the Navy is transferred to a staff corps in the grade of lieutenant (junior grade) 
or above, he shall have assigned to him as his running mate the eligible line 
officer on active duty who was next senior to him at the time of his transfer." 


ze 10 U.S.C. 5753(a) provides: "Except as provided in subsections (b): and (c), 
staff corps officers are eligible for consideration for promotion to the next 
higher grade by a selection board convened under chapter 543 of this title when 
their running mates become eligible for consideration." 
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This is exemplified by the transferred naval officers Cassidy, Jordan, 
and Hartman, who appellee acknowledges on page 100 of the Joint Ap- 
pendix as having "not lost numbers or precedence". In this connection, 
it is interesting to note that both J ordan and Hartman transferred to the 
Civil Engineer Corps after having been recently promoted to Lieutenant 
(junior grade) with their original date of rank. Cassidy, on the other 
hand, was transferred without loss of precedence after approximately 
two years in the Line and only about one year before his promotion to 


Lieutenant (junior grade). 


On page 8, appellee states that under appellant's theory, Jordan 
will have some nine years of immunity from involuntary retirement. 
This is incorrect. Since appellant's clock for Jordan is deemed to have 
started running under 10 U.S.C. 6388 on June 30 of the fiscal year when 
he was originally appointed in the Regular Navy, rather than when he 
transferred from the Line to the Civil Engineer Corps, he would as a 
Commander be involuntarily retired when he completes 26 years total 
commissioned service on the same date as his Line running mate under 
10 U.S.C. 6379(a).2° Thus under both appellee's and appellant's theory, 
the length of the immunity period will be exactly the same. However, 
under appellee's theory, an officer might be retained for an additional 
arbitrary number of years which could go as high as 18 years,-4 after 


23 10 U.S.C. 6379(a) provides as follows: "Each officer on the active list of 
the Navy or the Marine Corps serving in the grade of commander or lieutenant 
colonel, except an officer designated for limited duty or an officer in the Medical 
Service Corps, shall, subject to the provisions of section 5777 of this title, be 
retired on June 30 of the fiscal year in which— 

(1) he is not on a promotion list; 

(2) he is considered as having twice failed of selection for promotion to the 
grade of captain in the Navy or colonel in the Marine Corps; and 

(3) he has completed at least 26 years of total commissioned service as 
computed under section 6387 or 6388 of this title." 


Under 10 U.S.C. 5582(b), an officer may be appointed in the Civil Engineer 
Corps in a grade up to lieutenant commander. Under 10 U.S.C. 5768, the normal 
term of total commissioned service of a lieutenant commander is 18 years before 
he is eligible for promotion to commander. 
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his Line running mate was involuntarily separated. Moreover, for a 
number of those years he would contemporarily be eligible for voluntary 
retirement under 10 U.S.C. 6323 and involuntary separation under 10 
U.S.C. 6384. In addition, Cassidy, a year junior to Hartman and Jordan, 
will be involuntarily retired a year later 2° Not only is this absurd but 

it is also decidedly inharmonious with the Navy's running mate system 
which appellee states on page 6: "illustrate congressional approval of 
the Navy's desire to keep eligibility for promotion and involuntary 
retirement approximately equal among officers of approximately equal 


seniority in service." 


Respectfully submitted, 


PENROSE LUCAS ALBRIGHT 


708 Perpetual Building | 
Washington 4,D.C. 


Counsel for Appellant 


2 On page 14, Note 2, Appellee's Brief, appellee indicates that Cassidy and 
Jordan were transferred to the staff corps in the same fiscal year. This is in- 
correct as reference to JA 76 will show that Jordan was transferred in the fiscal 
year 1941 and Cassidy his junior, was transferred in the fiscal year 1940, This 
results in a direct inversion of the practical effect which appellee on page 11 of his 
brief urges for the Officer Personnel Act of 1947, and with which appellant whole- 
heartedly concurs, "to give all officers a constructive date of beginning service of 
June 30 of the fiscal year in which the Naval Academy class junior to them was 
initially commissioned." 


